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CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OoFr

NorTH CAROLINA
AT
RALEIGH

CHRIS AZAR, PETITIONER
V.
TOWN OF INDIAN TRAIL BOARD OF ADJUSTMENT, RESPONDENT
No. COA17-704

Filed 19 December 2017

Civil Procedure—judicial review of board of adjustment’s deci-
sion—failure to join town as respondent—amended petition

too late

Where petitioner sought judicial review of a town board of
adjustment’s denial of a special use permit, his failure to join the
town as respondent in his original petition as required by N.C.G.S.
§ 160A-393(e) was not cured by his amended petition filed outside
the 30-day limitations window, since it was an attempt to add the
town as a new party. The Court of Appeals affirmed the trial court’s
order granting the board of adjustment’s motion to dismiss for fail-

ure to join a necessary party.

Judge DAVIS concurring in the result only.

Appeal by petitioner from order entered 4 April 2017 by Judge
Kevin M. Bridges in Union County Superior Court. Heard in the Court of

Appeals 29 November 2017.

Steven D. Starnes for petitioner-appellant.

Middlebrooks Law PLLC, by James G. Middlebrooks, for

respondent-appellees.



2 IN THE COURT OF APPEALS

AZAR v. TOWN OF INDIAN TRAIL BD. OF ADJUSTMENT
[257 N.C. App. 1 (2017)]

TYSON, Judge.

Chris Azar (“Appellant”) appeals from the superior court’s order
granting the Town of Indian Trail Board of Adjustment’s motion to dis-
miss Appellant’s petition for judicial review of the Town of Indian Trail’s
denial of a special use permit. We affirm.

I. Background

Appellant owns a parcel of real property located within the juris-
dictional limits of the Town of Indian Trail (the “Town”). Appellant has
long intended to build town homes upon this property. Around 2003, the
Town advised Appellant to petition to rezone his property from Light
Industrial to Multi-Family, which was allowed. Subsequently, Appellant
applied to the Town for and was granted a special use permit for a multi-
family housing project in 2004. The special use permit was renewed in
2006 and again in 2012.

In 2016, Appellant requested another renewal of the special use
permit. The Town’s Board of Adjustment conducted a hearing on
27 October 2016 to decide whether to grant Appellant’s renewal request.
The Town’s Board of Adjustment denied Appellant’s request to renew
his special use permit. The Board of Adjustment voted on four factors
specified in the town zoning ordinance to determine whether Appellant’s
special use permit request should be granted.

On the first factor of “Not Materially Endanger the Public Health or
Safety[,]” “[t]he Board voted 5 to 0 that the proposed [special use per-
mit] request would materially endanger the public health or safety.” On
the second factor of “Not Substantially Injure the Value of Adjoining or
Abutting Property[,]” “[t]he Board voted 3 to 2 that the proposed [special
use permit] request would substantially injure the value of adjoining or
abutting property.”

On the third factor of “Be in Harmony With The Area In Which It
Is To Be Located][,]” “[t]he Board voted 5 to 0 that the proposed [spe-
cial use permit] request would be in harmony with the area in which
it is to be located.” On the fourth factor of “Be in General Conformity
With The Town of Indian Trail Comprehensive Plan or Other Adopted
Plans],]” “[t]he Board voted 5 to 0 that the proposed [special use permit]
request would be in general conformity with the Town of Indian Trail
Comprehensive Plan or other adopted [plan].”

Appellant received written notice of the Board of Adjustment’s
denial of his special use permit request on 15 December 2016. On
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5 January 2017, Appellant filed a petition for judicial review under writ
of certiorari of the decision to deny the special use permit. Appellant’s
petition named the Board of Adjustment, but not the Town, as the
respondent to the action. Appellant’s petition stated that he was seeking
judicial review pursuant to “N.C. G.S. 150B-45[,]” which is the portion of
the North Carolina Administrative Procedure Act statute providing for
judicial review of administrative decisions of state agencies. See N.C.
Gen. Stat. § 150B-1 et seq. (2015).

The Board of Adjustment moved to dismiss Appellant’s petition pur-
suant to both Rules 12(b)(6) and 12(b)(7) of the North Carolina Rules of
Civil Procedure, for the failure to state a claim upon which relief can be
granted, and the failure to join a necessary party, respectively. N.C. Gen.
Stat. § 1A-1, Rules 12(b)(6) and 12(b)(7) (2015). The Board of Adjustment
asserted the following bases in its motion to dismiss: (1) the superior
court lacked jurisdiction to review Appellant’s petition under N.C. Gen.
Stat. § 150B-45, because that statute does not apply to local govern-
mental units; (2) Appellant failed to name the Town as the respondent
to the action pursuant to N.C. Gen. Stat. § 160A-393(e) (2015); and (3)
Appellant failed to file a proper petition for writ of certiorari within 30
days of 15 December 2016 pursuant to N.C. Gen. Stat. §§ 160A-388(e2)(2)
and -393 (2015).

Appellant filed an amended petition for judicial review under writ of
certiorari pursuant to N.C. Gen. Stat. § 160A-393 naming the Town as the
respondent on 29 March 2017. Respondent Town asserts this later filed
amended petition does not relate back to Appellant’s initial petition.

On 4 April 2017, the superior court granted the Town’s motion
to dismiss, and concluded that the “initial petition in this case failed to
comply [with] N.C. Gen. Stat. § 160A-393, and his petition filed on March
29, 2017, was filed long after the 30-day limitation period for appealing
such decisions.” Appellant timely filed notice of appeal.

II. Jurisdiction

Jurisdiction lies in this Court from a final order of the superior court
pursuant to N.C. Gen. Stat. § 7TA-27(b)(1) (2015).

III. Standard of Review

“This Court must conduct a de novo review of the pleadings to deter-
mine their legal sufficiency and to determine whether the trial court’s rul-
ing on the motion to dismiss was correct.” Leary v. N.C. Forest Prods.,
Inc., 157 N.C. App. 396, 400, 580 S.E.2d 1, 4, aff’d per curiam, 357 N.C.
567, 597 S.E.2d 673 (2003).
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Quasi-judicial decisions by a city’s Board of Adjustment are “subject
to review by the superior court by proceedings in the nature of certiorari
pursuant to G.S. 160A-393.” N.C. Gen. Stat. § 160A-388(e2)(2). N.C. Gen.
Stat. § 160A-393(e) provides that “[t]he respondent named in the petition
shall be the city whose decision-making board made the decision that is
being appealed][.]”

A party is a “necessary party” to an action when he or she “is so
vitally interested in the controversy involved in the action that a valid
judgment cannot be rendered in the action completely and finally
determining the controversy without his presence as a party.” Booker
v. Everhart, 294 N.C. 146, 156, 240 S.E.2d 360, 365-66 (1978) (citations
omitted). Dismissal pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(7)
for failure to join a necessary party “is proper only when the defect can-
not be cured[.]” Howell v. Fisher, 49 N.C. App. 488, 491, 272 S.E.2d 19,
22 (1980) (citations omitted), disc. review denied, 302 N.C. 218, 277
S.E.2d 69 (1981).

IV. Analysis
A. Dismissal

The trial court dismissed Appellant’s amended petition for judicial
review for his failure to state a claim for which relief can be granted
under Rule 12(b)(6) and for Appellant’s failure to join the Town, as
opposed to the Town’s Board of Adjustment, as a necessary party in his
original petition under Rule 12(b)(7).

The statutes pertinent to Appellant’s petition for review of the
Board’s decision in this case provide as follows:

Every quasi-judicial decision shall be subject to review by
the superior court by proceedings in the nature of certio-
rari pursuant to G.S. 160A-393. A petition for review shall
be filed with the clerk of superior court by the later of
30 days after the decision is effective or after a written
copy thereof is given in accordance with subdivision (1) of
this subsection. When first-class mail is used to deliver notice,
three days shall be added to the time to file the petition.

N.C. Gen. Stat. § 160A-388(e2)(2) (emphasis supplied).

The respondent named in the petition shall be the city
whose decision-making board made the decision that
1S being appealed, except that if the petitioner is a city
that has filed a petition pursuant to subdivision (4) of
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subsection (d) of this section, then the respondent shall
be the decision-making board. If the petitioner is not the
applicant before the decision-making board whose deci-
sion is being appealed, the petitioner shall also name that
applicant as a respondent. Any petitioner may name as a
respondent any person with an ownership or leasehold
interest in the property that is the subject of the decision
being appealed who participated in the hearing, or was an
applicant, before the decision-making board.

N.C. Gen. Stat. § 160A-393(e) (emphasis supplied).
B. Failure to Name the Town in the Original Petition

N.C. Gen. Stat. § 160A-393(e) plainly requires the Town, and not
the Town’s Board of Adjustment, to be named as the respondent in the
petition for judicial review. Id. Appellant originally named “The Town
of Indian Trail Board of Adjustment” as the respondent in his original
petition. Defendant subsequently named “Town of Indian Trail” as the
respondent in his amended petition.

It is undisputed Appellant filed his original petition on 5 January
2017, within 30 days of the Board’s provision of written notice to him of
its denial of his special-use permit on 15 December 2016. Appellant did
not seek to amend his petition to name the Town as respondent, and not
the Town’s Board of Adjustment, until 29 March 2017, after the Board
of Adjustment’s motion to dismiss was filed, and nearly three and a half
months after Appellant received written notice of the Board’s decision.

Appellant cites MYC Klepper/Brandon Knolls L.L.C. v. The Board
of Adjust. for City of Asheville and argues the Town has been properly
joined as a party to the suit, in order to reverse the superior court’s
dismissal. 238 N.C. App. 432, 767 S.E.2d 668 (2014). In MYC Klepper,
the petitioner was a billboard sign owner, who had filed a petition for
writ of certiorari, seeking review of the Asheville Board of Adjustment’s
decision to uphold a notice of violation regarding a billboard sign the
petitioner owned. Id. at 433-35, 767 S.E.2d at 669-71. The petitioner
named the “Board of Adjustment for the City of Asheville,” not the “City
of Asheville,” as is required by N.C. Gen. Stat. § 160A-393(e). Id. at 436,
767 S.E.2d at 671; see N.C. Gen. Stat. § 160A-393(e) (“The respondent
named in the petition shall be the city whose decision-making board
made the decision that is being appealed[.]”).

On appeal, this Court stated that the “defect” to name the City
amounted to a failure to join a necessary party. Id. “[T]he City was on



6 IN THE COURT OF APPEALS

AZAR v. TOWN OF INDIAN TRAIL BD. OF ADJUSTMENT
[257 N.C. App. 1 (2017)]

notice of this action and participated in the defense thereof[,]” and “the
City’s participation in the proceedings cured the defect in the petition[.]”
Id. at 437,767 S.E.2d at 671. The Court held, in part, “[b]ecause the City’s
participation in the proceedings cured the defect in the petition, we hold
that the trial court did not err in denying the Board’s motion to dismiss
the petition.” Id.

Unlike the City of Asheville in MYC Klepper, the Town has not par-
ticipated in the hearings of this action to waive Appellant’s failure to join
them as a necessary party. See Id. There has not been a hearing in the
superior court to review the Town’s zoning decision, only a hearing on
the Board of Adjustment’s motion to dismiss, which the Town did not
participate in. Although the Town filed a motion for an extension of time
to respond to Appellant’s initial petition, this action does not waive the
defense of failure to join a necessary party. See N.C. Gen. Stat. § 1A-1,
Rule 12(b) (“Obtaining an extension of time within which to answer
or otherwise plead shall not constitute a waiver of any defense herein
set forth.”)

C. Relation Back

Under the present facts, Appellant must show the amended peti-
tion naming the Town relates back to the filing of his initial petition, in
order for his amended petition not to be barred under the 30-day period
for filing petitions for judicial review of quasi-judicial zoning decisions.
See N.C. Gen. Stat. § 160A-393(e). Appellant argues the amended peti-
tion should relate back to his original petition under Rule 15 of our Rules
of Civil Procedure, and be deemed timely filed. We disagree. The rela-
tion back rule “does not apply to the naming of a new party-defendant
to the action.” Crossman v. Moore, 341 N.C. 185, 187, 459 S.E.2d 715,
717 (1995).

In this case, Appellant named the Board of Adjustment for the
Town of Indian Trail as respondent instead of naming the Town, as is
required by N.C. Gen. Stat. § 160A-393(e). The real party-in-interest in
this case is the Town, not the Board of Adjustment. See N.C. Gen. Stat.
§ 160A-393(e). The question becomes whether the defect in the original
petition of naming the Board as the respondent, instead of the Town,
was sufficient to bar Appellant’s petition and support the Town’s motion
to dismiss, or whether the defect was merely technical in nature and
subject to remedy under the relation back rule.

Appellant filed his amended petition naming the Town as the respon-
dent on 29 March 2017, two and a half months late, and well outside the
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30-day limitations period for filing petitions for judicial review of zoning
decisions of towns. N.C. Gen. Stat. § 160A-388(e2)(2). Id.

Here, the Board is a different party from the Town. According to
our precedents, Appellant’s amended petition does not relate back to his
original filing. Piland v. Hertford Cty. Bd. of Comm’rs., 141 N.C. App.
293, 301-02, 539 S.E.2d 669, 674 (2000). In Piland, a factually similar case
to MYC Klepper, the Hertford County Board of Commissioners argued
the trial court had erred in denying its motion to dismiss pursuant to
N.C. Rules of Civil Procedure 12(b)(1), (2), (4), (6) and (7). Id. at 294-95,
539 S.E.2d at 670. The Commissioners contended that the plaintiffs had
failed to join the proper defendant, Hertford County, and that plaintiffs
attempt to amend their complaint to name Hertford County was barred
by N.C. Gen. Stat. § 1-564.1 (1996), the two-month statute of limitations
for challenging zoning decisions of a county. Id. at 295, 539 S.E.2d at 671.

This Court recognized “the plaintiffs’ attempt to amend the summons
and complaint in the instant case by changing the name of the party-
defendant to Hertford County in place of the Board of Commissioners
effectively seeks to add a new party-defendant rather than merely cor-
rect a misnomer, and the relation-back rule therefore cannot apply|[.]”
Id. at 301-02, 539 S.E.2d at 674. The Court held “the plaintiffs’ suit against
the county was time-barred under N.C. Gen. Stat. § 1-64.1, and the trial
court should have granted the defendant’s motion to dismiss. Id. at 302,
539 S.E.2d at 674; N.C. Gen. Stat. § 1A-1, Rule 15(c).

Appellant failed to join the Town as respondent in his initial petition,
as is statutorily required by N.C. Gen. Stat. § 160A-393(e), and he filed
the amended petition outside the 30-day limitations period provided by
N.C. Gen. Stat. § 160A-388(e2)(2). Appellant’s amended petition does not
relate to his initial petition because it attempted to add the Town as a new
party, outside the 30-day limitations period. See id.; see also Crossman,
341 N.C. at 187, 459 S.E.2d at 717 (holding that relation back rule “does
not apply to the naming of a new party-defendant to the action”).

The Town has not waived Defendant’s failure to name them as the
respondent in his initial petition by participating in the hearing on
the Board of Adjustment’s motion to dismiss. See MYC Klepper, 238 N.C.
App. at 437, 767 S.E.2d at 671 (holding City of Asheville waived failure
to be joined as a necessary party by participating in proceedings before
superior court). As this defect in Appellant’s initial petition was not and
could not be cured by his amended petition under the relation back doc-
trine, the superior court properly granted the Board’s motion to dismiss
under Rule 12(b)(7). See Howell, 49 N.C. App. at 488, 491, 272 S.E.2d 19,
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22 (holding dismissal for failure to join a necessary party is proper when
the “defect cannot be cured.”)

D. Misnaming of Judicial Review Statute

The Town also based its motion to dismiss upon Appellant’s improp-
erly seeking judicial review pursuant to N.C. Gen. Stat. § 150B-45, under
the Administrative Procedure Act, and not under the proper statute,
N.C. Gen. Stat. § 160A-393(e). Based upon our resolution of the issue
that Appellant failed to correctly name or join the Town in his initial peti-
tion, it is unnecessary to, and we do not address the parties’ remaining
arguments concerning Appellant’s original petition being brought under
N.C. Gen. Stat. § 150B-45 instead of N.C. Gen. Stat. § 160A-393(e).

V. Conclusion

Appellant has failed to show any reversible error in the superior
court’s order. The superior court’s grant of the Board’s motion to dismiss
for failure to join a necessary party is affirmed. It is so ordered.

AFFIRMED.
Judge CALABRIA concurs.

Judge DAVIS concurs in the result only.
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ECOPLEXUS INC., FRESH AIR ENERGY II, LLC axp CURRITUCK SUNSHINE
FARM, LLC, PETITIONERS
V.
COUNTY OF CURRITUCK, BOARD OF COMMISSIONERS, anp DAVID L. GRIGGS, N
HIS OFFICIAL CAPACITY AS CHAIRMAN OF THE BOARD OF ComMisSIONERS, AND O.VANCE AYDLETT,
JR., S. PAUL O'NEAL, MIKE D. HALL, MIKE H. PAYMENT, PAUL M. BEAUMONT, axp
MARION GILBERT, IN THEIR OFFICIAL CAPACITIES AS MEMBERS OF THE BOARD OF COMMISSIONERS
oF THE COUNTY OF CURRITUCK, RESPONDENTS
AND
STEVEN P. FENTRESS, DONALD LEON PROFFITT, GAIL LYNN PROFFITT,
JAMES J. WIERZBICKI, MARGARET GERALDINE NEWSOME, DAVID L. RICE,
LINDA L. RICE, RANDY L. MILLS, ROY W. TATE, KATHY C. TATE, FIDEL C. ESCOBAR,
LAURA DARDEN anp MICHELLE LYNN CUNNINGHAM, INTERVENOR-RESPONDENTS

No. COA17-656
Filed 19 December 2017

Zoning—use permit—solar energy farm—prima facie showing
of entitlement
Where petitioners presented a prima facie showing of entitle-
ment to their use permit to construct a solar energy farm and the
county board of commissioners’ denial of the application was based
on lay opinion and speculation, the denial was unsupported by com-
petent substantial evidence and was reversed.

Appeal by petitioners from order entered 23 March 2017 by Judge
Jerry R. Tillett in Currituck County Superior Court. Heard in the Court
of Appeals 15 November 2017.

Tuggle Duggins PA., by Michael S. Fox, Benjamin P. Hintze and
Jaye E. Bingham-Hinch, for petitioner-appellants.

Currituck County Attorney Donald I. McRee, Jr. for respondent-
appellees.

TYSON, Judge.

Ecoplexus, Inc., Fresh Air Energy II, LLC, and Currituck Sunshine
Farm, LLC (“Petitioners”) appeal from an order affirming the decision
of the Currituck County Board of Commissioners (“the Board”) to deny
Petitioners’ application for a use permit to construct a solar energy array
farm. We reverse and remand.



10 IN THE COURT OF APPEALS

ECOPLEXUS INC. v. CTY. OF CURRITUCK
[257 N.C. App. 9 (2017)]

L. Background

Petitioners Currituck Sunshine Farm, LLC (“Currituck”) and
Ecoplexus, Inc. (“Ecoplexus”) applied for a use permit on 11 December
2015, to construct a solar array farm on the vacant property that was
previously used as Goose Creek Golf Course (“the property”), located at
6562 Caratoke Highway, Grandy, North Carolina. The golf course closed
as a result of a foreclosure action in 2012 and has remained unused.
Currituck owns the property, and Ecoplexus is a solar farm developer.
Fresh Air Energy II, LLC (“Fresh Air”) is the proposed tenant of the solar
array farm to be developed.

The property is located in an Agricultural (“AG”) Zoning District. The
Currituck County Unified Development Ordinance (“UDO”) provides that
a “solar array” is allowed as a permitted use on AG zoned land, subject
to a use permit.

The Currituck County Planning Staff and the Planning Board unani-
mously recommended the application for the permit to be approved, find-
ing Petitioners’ application fulfilled all the use permit review standards.
On 4 April 2016, the Currituck County Board of Commissioners held a
quasi-judicial hearing to consider Petitioners’ use permit application.

A. Evidence Presented by Petitioners

Ecoplexus is a developer of solar energy farms, with projects located
in five states, including ten projects within North Carolina. Nathan
Rogers of Ecoplexus testified regarding the design of the proposed solar
energy farm. He explained the solar panels would be arranged in rows
and attached to metal racking, bringing the total height to 8 to 10 feet.
To comply with the UDO’s 300-foot setback requirements, the majority of
the existing trees on the property would remain, with Ecoplexus filling in
any gaps in the natural barrier with landscaping. Mr. Rogers opined that
the solar farm would be harmonious with the surrounding properties.
Concerning herbicide use, Mr. Rogers testified he preferred not to use
herbicides, but did not rule out the possibility of future herbicide use.

Tommy Cleveland, a licensed engineer specializing in solar energy
in North Carolina, testified regarding the materials to be used. Solar
panels are constructed of “very non-toxic” silicone-based cells, and the
other components consist of glass, aluminum, and plastic. He testified
the safety of these materials has been tested over the course of 25 to 30
years. Mr. Cleveland asserted there would be no emissions, and the elec-
tromagnetic field produced by the panels would be below international
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occupational hazard levels, and virtually non-existent at the perimeter
of the property.

Mr. Cleveland also testified solar facilities can be built to withstand
hurricane force winds, and the proposed facility will be engineered
to withstand winds of up to 120 mph. Because of the overall safety of
solar farms, Mr. Cleveland testified there would be no negative health or
safety impacts to the neighboring properties or the community from the
installation of this solar energy system.

Rich Kirkland, a certified and MAI designated appraiser, testified
regarding the impact of the proposed solar farm on the valuation of the
surrounding properties. Mr. Kirkland stated he has visited over 170 solar
farms in North Carolina, and testified that over 90 percent of properties
adjoining solar farms in North Carolina are located “where homes and
fields meet,” between agricultural and residential areas.

Regarding the aesthetics of the proposed site, Mr. Kirkland testi-
fied the 400 foot average buffer from the proposed location of the solar
panels to nearby homes is greater than the 150 foot average commonly
observed in other projects across North Carolina. With the large setback
buffer from the homes in the area and the natural vegetative barrier, Mr.
Kirkland opined the property is a harmonious location for a solar farm.

Mr. Kirkland also conducted a “matched pair” analysis of four other
solar farm projects. In those properties, he opined no effects were shown
on either the sale or value of surrounding properties. Mr. Kirkland pre-
dicted a similar outcome for the proposed facility, and opined the con-
struction of the solar farm would not negatively impact surrounding
property values.

Kim Hamby, a North Carolina licensed engineer with 20 years of
experience in water management, testified regarding the surface water,
impoundments, and drainage on the property. Several ponds from the
golf course would be filled in to construct the solar farm. Ms. Hamby tes-
tified sufficient drainage would be provided to make up for filled ponds.
The new drainage system would be installed before the ponds are filled
in, and the larger existing ponds will remain along the perimeter of the
property. Further, the proposed solar farm would reduce the impervious
surfaces of the property and leave plenty of land to manage and absorb
surface water effectively. Ms. Hamby testified the drainage plan would
be submitted for review and approval by the county engineers and the
North Carolina Department of Environmental Quality. Plaintiffs assert
this evidence, taken together, establishes a prima facie case of entitle-
ment to the use permit.
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B. Evidence Presented by Respondents

Herb Eckerlin, a professor in mechanical and aerospace engineering
at North Carolina State University, testified regarding the overall prob-
lems he sees with solar energy. Dr. Eckerlin expressed concern with the
high cost of energy in places such as California and Germany, but stated
his testimony was based upon internet research. He also took issue with
the legislative decision to allow only twenty percent of the value of a
solar farm to be taxed, and opined Currituck County would see very
little economic or tax benefit from allowing a solar farm to be approved.

Dr. Eckerlin opined that the actual number of panels or type of pan-
els installed in solar farms would be different from what was stated in
the application, and there was no local or state oversight available to
address such problems. He believes all solar farm construction should
cease until these issues are addressed.

Ron Heiniger, a professor in the crop, soil, and environmental sci-
ence department at North Carolina State University, testified regarding
the holding ponds. Holding ponds are important to maintain and control
nutrient runoff from the property, and protect the surrounding environ-
ment. Dr. Heiniger asserted these holding ponds were important for
containing the pesticides and herbicides applied when the property was
used as a golf course, and opined this same purpose would be necessary
for the proposed solar farm. He testified the federal government does
not allow solar farms to be located on property owned by the United
States Department of Agriculture (“USDA”) in North Carolina, though
he conceded a solar farm would not be in harmony in a national forest
or park, which is the use of the majority of USDA-owned land located in
North Carolina.

Bruce Sauter, a certified appraiser, testified regarding the highest and
best use for the property. He had appraised Goose Creek Golf Course in
2012, prior to the foreclosure action, and concluded the highest and best
use of the property would be single family homes. Mr. Sauter opined
the proposed solar farm would not be harmonious with the surrounding
residential community, but asserted that harmonious use is the same
as highest and best use. He questioned Mr. Kirkland’s opinions on land
value, as Mr. Kirkland’s evaluation did not consider properties in the east-
ern part of the state. Mr. Sauter opined it was too early to tell how land
and home values would be affected in Currituck County by solar farms.

Steve Fentress, a resident of Grandy Road, testified and expressed
his concerns about the proposed project. He questioned whether the
amount of on-site fill would be enough to fill in the ponds, and was
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concerned about drainage on adjoining properties as a result of filling in
the ponds. Mr. Fentress argued solar farms are an industry, and should
be regulated under industrial use. He also testified as to the lack of
inspections at other nearby, established solar farms, and communicated
the need for such inspections, especially concerning the joining of met-
als from the panel to the frame.

Laura Darden, an adjoining property owner, testified regarding the
current water drainage issues. One of the existing retention ponds from
the defunct golf course is located near her property, and every time it
rains, she states it overflows onto her property. She asserted that at least
fifty percent of her property was underwater at the time of the hear-
ing, and she was concerned that changes resulting from constructing the
solar farm would only make flooding on her property worse.

C. Procedural Outcome

The Board denied Petitioners’ application for a use permit for fail-
ure to comply with the Use Permit Review Standards in an order dated
2 May 2016. The Board found the proposed solar farm (1) would endan-
ger the public health or safety, (2) would not be in harmony with the
surrounding area, and (3) would not be in conformity with the 2006 Land
Use Plan.

On 31 May 2016, Petitioners filed a petition for writ of certiorari,
seeking review of the Board’s decision in the superior court. The supe-
rior court upheld the Board’s decision in an order dated 23 March 2017.
Petitioners appeal.

II. Jurisdiction

Jurisdiction lies in this Court from a final order of the superior court
pursuant to N.C. Gen Stat. § 7TA-27(b) (2015).

III. Issues

Petitioners argue the superior court erred by affirming the Board’s
decision because: (1) their application for a use permit was supported
by competent, substantial, and material evidence; (2) they made a prima
facie showing entitling them to the use permit; and, (3) the Board’s
denial was not supported by competent, substantial, and material evi-
dence, and its decision was arbitrary and capricious.

IV. Standard of Review

“A legislative body such as the Board, when granting or deny-
ing a conditional use permit, sits as a quasi-judicial body.” Sun Suites
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Holdings, LLC v. Bd. of Alderman of Town of Garner, 139 N.C. App.
269, 271, 533 S.E.2d 525, 527, disc. review denied, 353 N.C. 280, 546
S.E.2d 397 (2000).

“The Board’s decisions ‘shall be subject to review of the superior
court in the nature of certiorari.” ” Dellinger v. Lincoln Cty., __ N.C. App.
_,_, 789 S.E.2d 21, 26 (quoting N.C. Gen. Stat. § 160A-381(c) (2015)),
disc. review denied, 369 N.C. 190, 794 S.E.2d 329 (2016). “In review-
ing the Commissioners’ decision, the superior court sits as an appellate
court, and not as a trier of facts.” Innovative 55, LLC v. Robeson Cty.,
__N.C. App. __, __, 801 S.E.2d 671, 675 (2017) (citation and quotation
marks omitted). Under the scope of its review, a superior court may only
determine whether:

1) the [b]oard committed any errors in law; 2) the [b]oard
followed lawful procedure; 3) the petitioner was afforded
appropriate due process; 4) the [b]oard’s decision was
supported by competent evidence in the whole record;
and 5) [whether] the [b]oard’s decision was arbitrary
and capricious.

Overton v. Camden Cty., 155 N.C. App. 391, 393, 574 S.E.2d 157, 159
(2002) (alterations in original) (quoting Capital Outdoor, Inc. v. Guilford
Cty. Bd. of Adjustment, 152 N.C. App. 474, 475, 567 S.E.2d 440, 441
(2002) (citation omitted)).

This Court’s review of the superior court’s order “is limited to
determining whether the superior court applied the correct standard of
review, and to determine whether the superior court correctly applied
that standard.” Overton, 155 N.C. App. at 393-94, 574 S.E.2d at 160.

“When a party alleges the Board of Commissioners’ decision was
based upon an error of law, both the superior court, sitting as an appel-
late court, and this Court reviews the matter de novo, considering the
matter anew.” Dellinger, ___ N.C. App. at ___,789 S.E.2d at 26 (citation
omitted). When the petitioner argues the Board’s decision is arbitrary
and capricious, this Court applies the whole record test. Id. “The whole
record test requires that the trial court examine all competent evidence
to determine whether the decision was supported by substantial evi-
dence.” Morris Comme’ns. Corp. v. Bd. of Adjustment of Gastonia, 159
N.C. App. 598, 600, 583 S.E.2d 419, 421 (2003) (citation omitted).

V. Analysis

Petitioners argue the Board improperly denied their application for a
use permit, as their application was supported by competent, substantial,
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and material evidence. Petitioners assert this prima facie showing enti-
tles them to a use permit under the standards in the UDO, and the oppo-
nents of the solar farm did not present competent or material evidence
sufficient to overcome or rebut this prima facie showing. We agree.

A. Petitioners’ Prima Facie Showing

“When an applicant for a conditional use permit produces com-
petent, material, and substantial evidence of compliance with all ordi-
nance requirements, the applicant has made a prima facie showing of
entitlement to a permit.” Howard v. City of Kinston, 148 N.C. App. 238,
246, 558 S.E.2d 221, 227 (2002) (citation and quotation marks omitted).
“Material evidence is ‘[e]vidence having some logical connection with
the facts of consequence or the issues.” ” Dellinger, __ N.C. App. at __,
789 S.E.2d at 27 (quoting Black’s Law Dictionary 638 (9th ed. 2009).
“Substantial evidence is evidence a reasonable mind might accept as
adequate to support a conclusion.” Humane Soc’y of Moore County
v. Town of S. Pines, 161 N.C. App. 625, 629, 589 S.E.2d 162, 165 (2003)
(citation and quotation marks omitted).

While the applicant must make an initial, or prima facie, showing
of compliance, “[t]o hold that an applicant must first anticipate and then
prove or disprove each and every general consideration would impose
an intolerable, if not impossible, burden on an applicant for a condi-
tional use permit. An applicant need not negate every possible objection
to the proposed use.” Woodhouse v. Bd. of Comm’rs of Town of Nags
Head, 299 N.C. 211, 219, 261 S.E.2d 882, 887-88 (1980) (citation and quo-
tation marks omitted).

Solar energy arrays are expressly scheduled as a permitted use in
property zoned AG under section 4.1.2 of the Currituck County UDO,
subject to a use permit. Section 2.4.6 of the UDO, “Use Permit Review
Standards” provides:

A use permit shall be approved on a finding the applicant
demonstrates the proposed use will:

(1) Not endanger the public health or safety;

(2) Not injure the value of adjoining or abutting lands and
will be in harmony with the area in which it is located;

(3) Be in conformity with the Land Use Plan or other offi-
cially adopted plan.

(4) Not exceed the county’s ability to provide adequate
public facilities, including but not limited to, schools, fire
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and rescue, law enforcement, and other county facilities.
Applicable state standards and guidelines shall be fol-
lowed for determining when public facilities are adequate.
(Emphasis supplied).

The Planning Board unanimously found Petitioners had met their
burden under section 2.4.6 of the UDO as to the first three standards,
and that standard (4) was not at issue in this case.

Petitioners then presented competent, material, and substantial lay
and expert testimony to the Board to show: (1) solar panels are safe and
generate no toxic emissions, and the proposed solar farm will be able
to withstand winds up to 120 mph; (2) the proposed solar farm will not
adversely affect surrounding property values, and, due to natural and
supplemental vegetation buffers and setbacks, will be in harmony with
the surrounding area; and, (3) the proposed project complies with the
Land Use Plan as a full service sub-area.

B. Board’s Denial of Petitioners’ Prima Facie Showing

“Once an applicant makes [a prima facie] showing, the burden of
establishing that the approval of a conditional use permit would endan-
ger the public health, safety, and welfare falls upon those who oppose the
issuance of the permit.” Howard, 148 N.C. App. at 246, 558 S.E.2d at 227.
If after presentation of rebuttal evidence a board denies the application,
the denial must be “based upon findings which are supported by compe-
tent, material, and substantial evidence appearing in the record.” Id.

After presentation of Petitioners’ and opponents’ evidence, the
Board concluded the proposed solar energy farm:

1) Will endanger the public health or safety because:

a. The applicant . . . did not adequately address
water drainage to ensure that the amount of water
that needs to vacate the property will be able to do
so safely without negative impact to adjoining prop-
erties. . . .

b. There is significant disparity with the amount of
material that is available on the site for backfilling
the ponds and . . . [backfilling] will create an addi-
tional drainage issue. . . .

c. Testimony . .. relative to the use of chemicals on
the property, specifically herbicides is unspecified
as to the use and amount. Without some limitation
... it is going to be excessive and present a health
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hazard to those around it.

2) Will not be in harmony with the area in which it is
located because:

a. Expert testimony from Mr. Sauter indicates a
solar farm is not the highest and best use of the
property, is not in harmony with adjacent neigh-
borhoods, and provides stark contrast to the adja-
cent subdivision.

3) Will not be in conformity with the 2006 Land Use

Plan because:
a. It is a large facility being reverted or being used
in a manner that would not be conducive in a full
service district because this district is intended for
community centers that include a diversity of hous-
ing types and clusters of businesses to serve the
immediate area.

d. The use is not consistent with POLICY ID9 which
states the county shall not support the development
of energy producing facilities within its jurisdiction.

e. The use is not consistent with POLICY CD6
which states that appropriate office and institutional
developments . . . be encouraged to locate as a tran-
sitional land use between residential areas and com-
mercial. A solar array is classified as an institutional
use, but . . . is not an appropriate transitional use.

The Board’s decision must include and be based upon all of the
Petitioners’ evidence, or lack thereof, to show a prima facie case. See
Innovative 55, _ N.C. App. at __, 801 S.E.2d at 676. The denial cannot
be based on evidence solely presented by the opponents to the solar
farm, the Board’s own personal opinions, or by no evidence at all. See id.

“Speculative and general lay opinions and bare or vague asser-
tions do not constitute competent evidence” to overcome an applicant’s
prima facie showing. Id. at __, 801 S.E.2d at 678.

Speculative assertions, mere expression of opinion, and
generalized fears about the possible effects of granting a
permit are insufficient to support the findings of a quasi-
judicial body. In other words, the denial of a conditional



18 IN THE COURT OF APPEALS

ECOPLEXUS INC. v. CTY. OF CURRITUCK
[257 N.C. App. 9 (2017)]

use permit may not be based on conclusions which are
speculative, sentimental, personal, vague, or merely an
excuse to prohibit the requested use.

Howard, 148 N.C. App. at 246, 558 S.E.2d at 227 (citation and internal
quotation marks omitted).

Regarding finding 1) a. and b., the Board wholly ignored Petitioners’
expert testimony on water management, and solely considered lay wit-
nesses’ testimony of their speculative fears of worsening floods due to
the present state of storm water drainage and management on adjacent
properties. Even if true, this flooding is based upon current conditions
from the defunct golf course and not due to conditions or uses pro-
posed by Petitioners. Further, Petitioners asserted their desire not to
use herbicides. Very little testimony addressed the use of chemicals on
the property. It appears this finding is based on the generalized fear
of the Board, as no competent evidence in the record supports the find-
ing of hazardous levels of herbicide use. Finding 1) is not supported
by competent, material, and substantial evidence to rebut Petitioners’
prima facite showing, but is merely based on generalized and specula-
tive fears and concerns. See id.

Similarly, the Board erred in regards to finding 2), by only consider-
ing testimony of opponents and ignoring the expert testimony offered
by Petitioners. Mr. Sauter did not present any value impact evidence of
properties surrounding solar farms, but merely stated his opinion on the
impact on surrounding properties. Mr. Kirkland presented data relating
to the value of properties around existing solar farms. Finding 2) erro-
neously equates “harmonious use” with “highest and best use” after Mr.
Sauter conceded that the use need not be “the highest and best use” to
be “harmonious.” This finding is not based on competent, material, and
substantial evidence to rebut Petitioners’ prima facie case.

It does not appear the Board used any record evidence to support
its finding 3) that a solar farm is an incompatible use. Mr. Fentress, a
lay witness, asserted his belief that solar farms are an industrial use,
in contradiction to the Currituck County UDO specifically designating
solar arrays as an appropriate and permitted use in agricultural areas,
subject to a use permit. General assertions criticizing solar farms by lay
witnesses do not rise to the level of competent, material, and substan-
tial evidence to overcome the prior legislative determination to allow
solar arrays as a permitted use in agricultural areas, after meeting per-
mit requirements. Blair Invs., LLC v. Roanoke Rapids City Council,
231 N.C. App. 318, 325, 7562 S.E.2d 524, 530 (2013). Further, no other
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evidence in the record supports the Board’s five findings that a solar
energy farm is an incompatible land use.

The Planning Board unanimously found Full Service areas “are
those parts of the county where a broad range of infrastructure and ser-
vice investments have been provided.” They found and recommended
the proposed solar energy farm will be harmonious in a Full Service dis-
trict, and supports two specific policies of the Land Use Plan as adopted
by the County Commission:

a. POLICY ED1: New and expanding industries and busi-
nesses should be especially encouraged that: 1) diver-
sify the local economy, 2) train and utilize a more highly
skilled labor force, and 3) are compatible with the envi-
ronmental quality and natural amenity-based economy of
Currituck County.

b. POLICY ID1 Provide industrial development oppor-
tunities for cluster industries identified by Currituck
Economic Development such as defense aero-aviation,
port and maritime related industries, alternative energy,
agriculture and food, and local existing business support.
(Emphasis supplied).

In contrast, the Board found the proposed solar energy farm vio-
lated Policy ID9, which states, “Currituck County shall not support the
exploration or development of ENERGY PRODUCING FACILITIES
within its jurisdiction including, but not limited to, oil and natural gas
wells, and associated staging, transportation, refinement, processing or
on-shore service and support facilities.” The Board points to Policy ID9
as evidence a solar farm, as an “energy producing facility,” does not con-
form to the 2006 Land Use Plan.

While a solar farm could be considered an “energy producing facil-
ity,” the examples listed in ID9: “oil and natural gas wells and associ-
ated staging, transportation, refinement, processing or on-shore service
and support facilities,” are distinctly different than a solar energy farm,
which is clearly a form of “alternative energy.” Further, the Land Use Plan
clearly indicates prior legislative support for “cluster industries identi-
fied by Currituck Economic Development such as . . . alternative energy.”

These prior legislative findings by the Board of Commissioners
clearly refute the Board’s findings at bar, which are not supported by
competent, material, and substantial evidence, that the proposed use
would not be in conformity with a Full Service area and would be an
“energy producing facility.” The Planning Board’s recommendations also
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reflect the current permitted developments in Currituck County, which
contains two previously approved solar energy farms.

Without competent, material, and substantial evidence to overcome
Petitioners’ prima facie showing to support its findings, it appears the
Board relied on generalized lay concerns, speculation, and “mere expres-
sion of opinion” and improperly denied Petitioners’ use permit applica-
tion after Petitioners had made a prima facie showing of entitlement
to the use permit. See Howard, 148 N.C. App. at 246, 558 S.E.2d at 529.

VI. Conclusion

Based upon review of the whole record, Petitioners presented a
prima facie showing of entitlement to their use permit to construct
a solar energy farm in a zoning district where such facility is a permitted
use. The Board’s denial of the application was not based on competent,
material, and substantial evidence to rebut the Petitioners’ prima facie
showing. “When a Board action is unsupported by competent substantial
evidence, such action must be set aside for it is arbitrary.” MCC Outdoor,
LLCv. Town of Franklinton Bd. of Comm’rs, 169 N.C. App. 809, 811, 610
S.E.2d 794, 796, disc. review denied, 359 N.C. 634, 616 S.E.2d 540 (2005).
The superior court’s order affirming the Board’s denial of Petitioners’
application is reversed.

This matter is remanded with instructions to the superior court
to further remand to the Board to approve Petitioners’ application.
Upon remand, the Board may hear and require reasonable terms for
the Petitioners to comply with the development standards, including
Petitioners securing any required approvals of other local, state, and
federal authorities’ and agencies’ permits required to operate the solar
array energy farm. It is so ordered.

REVERSED AND REMANDED.
Judges CALABRIA and DAVIS concur.
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IN THE MATTER OF R.S.M

No. COA17-499
Filed 19 December 2017

1. Juveniles—delinquency—subject matter jurisdiction—proba-
tion violations—second dispositional order—no new motion
for review

The trial court lacked subject matter jurisdiction under N.C.G.S.
§ 7B-2510(d) in a juvenile delinquency case to enter a second dispo-
sitional order on probation violations when it had already entered a
disposition order and no new motion for review was pending.

2. Criminal Law—correction of clerical error—date of proba-
tion order

A 17 October 2016 order in a juvenile delinquency case was
remanded for correction of a clerical error regarding the date a pro-
bation order was entered.

Appeal by Defendant from orders entered 17 October 2016 and
2 November 2016 by Judge Regina Joe in Hoke County District Court.
Heard in the Court of Appeals 6 September 2017.

Attorney General Joshua H. Stein, by Special Deputy Attorney
General Stephanie A. Brennan, for the State.

Leslie Rawls, for the Defendant-Appellant.

MURPHY, Judge.

Ryan!, appeals from a 2 November 2016 order? committing him to a
youth development center for a minimum of six months up to his eigh-
teenth birthday. On appeal, he contends that the trial court had already
filed a written dispositional order on 17 October 2016 continuing him on
probation, and therefore the trial court lacked subject matter jurisdic-
tion to enter a second dispositional order on the probation violations
when it had already entered a disposition order and no new motion for
review was pending. We agree.

1. A pseudonym is used to protect the identity of the juvenile.

2. Ryan also appeals a clerical error in the 17 October 2016 order, which we
address below.
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Background

In an Order entered 20 January 2016, Ryan was adjudicated delin-
quent upon pleading guilty to various charges of breaking and/or enter-
ing, common law robbery, felony larceny, breaking and/or entering [a]
motor vehicle, and intimidating a witness. The order placed Ryan under
probation for a period of twelve months.

On 1 August 2016, juvenile court counselor Damain Terry filed two
Probation Violation-Motion[s] for Review in Hoke County District Court
alleging that Ryan violated the terms and conditions of the probation
imposed on him on 16 December 2015 in that:

1. [Ryan] left the home without parents’ permission on
the 17th day of July 2016 and not returning back [sic]
to the home.

2. [Ryan] failed to comply with curfew by leaving the home
on the 17th day of July 2016 and not returning home.

3. [Ryan] left the home without parents’ permission on
the 7th day of July 2016 and returning back [sic] to the
home until the 8th day of July 2016.

4. [Ryan] failed to comply with curfew by leaving the home
on the 7th day of July 2016 and not returning home until
the 8th day of July 2016.

Ryan admitted to these violations on 12 September 2016. A disposi-
tional hearing was conducted on 17 October 2016, and Judge Joe orally
announced that she was ordering the active commitment of Ryan to a
Youth Development Center (“YDC”). Later that day, the written dispo-
sition order was entered referencing the 12 September 2016 hearing
date. This order continued Ryan on probation, and was signed by Judge
Joe. No further probation violation motions were pending at the time.
However, on 2 November 2016, Judge Joe entered a purported disposi-
tion order on the probation violations, committing Ryan to a YDC.

Ryan’s trial attorney filed a notice of appeal on 31 October 2016,
and an amended notice of appeal on 4 November 2016. Ryan’s appellate
counsel filed a petition for writ of certiorari due to defects in the notices
of appeal, which we granted on 5 October 2017.

Analysis
I. Subject Matter Jurisdiction

[1] On appeal, Ryan argues that the trial court lacked subject matter
jurisdiction to enter a second written dispositional order committing



IN THE COURT OF APPEALS 23

IN RE R.S.M.
[257 N.C. App. 21 (2017)]

him to a YDC when it had already filed a written dispositional order
continuing him on probation. An issue of subject matter jurisdiction
presents a question of law subject to de novo review on appeal. McKoy
v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010).

The trial court’s written disposition order filed 17 October 2016 con-
trols over its earlier oral judgment committing Ryan to the YDC. Any
conflict between the announcement of judgment in open court and the
written order is resolved in favor of the written order. State v. Buchanan,
108 N.C. App. 338, 340, 423 S.E.2d 819, 821 (1992).

Furthermore, because there were no motions for review filed, notice,
or hearings conducted after the 17 October 2016 disposition order, the
trial court lacked subject matter jurisdiction to create a new disposi-
tion order committing Ryan to YDC. N.C.G.S. § 7B-2510(d) (2015). See
also State v. Gorman, 221 N.C. App. 330, 333, 727 S.E.2d 731, 733 (2012)
(“Where jurisdiction is statutory and the Legislature requires the [c]ourt
to exercise its jurisdiction in a certain manner, to follow a certain pro-
cedure, or otherwise subjects the [c]ourt to certain limitations, an act
of the [c]ourt beyond these limits is in excess of its jurisdiction. If the
[c]ourt was without authority, its judgment [...] is void and of no effect.”
(Citations and quotations omitted)).

N.C.G.S. § 7B-2510(d) has three requirements before a trial court
may “review the progress of any juvenile on probation”: (1) a motion
by the court counselor, the juvenile, or the court; (2) notice; and (3) a
hearing. N.C.G.S. § 7B-2510(d) (2015). None of these requirements were
met after the 17 October 2016 order, and the trial court had no authority
under our statutes or caselaw to enter a new dispositional order.

II. Clerical Error

[2] A clerical error is “[a]n error resulting from a minor mistake or inad-
vertence, [especially] in writing or copying something on the record, and
not from judicial reasoning or determination.” State v. Lark, 198 N.C.
App. 82, 95, 678 S.E.2d 693, 702 (2009) (citations and quotations omit-
ted) (alterations in original). When a clerical error is found, the case may
be remanded, “to the trial court for the limited purpose of correcting the
clerical errors in the judgment and commitment forms.” Id. at 95, 678
S.E.2d at 703.

The 17 October 2016 Order for Motion for Review (Probation
Violation) states that Ryan’s actions violated the prior dispositional
order entered on 16 September 2015. The probation order was not
entered until 20 January 2015. This order is thus remanded to the trial
court for correction.
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Conclusion

The trial court lacked subject matter jurisdiction to enter a subse-
quent order on 2 November 2016. The 17 October 2016 order is con-
trolling, and the 2 November 2016 order is vacated. Additionally, the
17 October 2016 Order is remanded for correction of a clerical error.

VACATED AND REMANDED.
Judges CALABRIA and ZACHARY concur.

KEVIN S. LASECKI, PLAINTIFF
V.
STACEY M. LASECKI, DEFENDANT

No. COA17-79
Filed 19 December 2017

1. Child Custody and Support—child support modification—
failure to reduce amount—unincorporated separation agree-
ment—specific performance

The trial court did not abuse its discretion by failing to reduce
child support established in an unincorporated separation agree-
ment where defendant wife did not consent to the modification
and public policy only required the court to insure that the amount
of child support was adequate to meet the needs of the children.
Further, plaintiff husband only challenged those portions of the
14 June 2016 order on remand that required specific performance,
and the portion of the order awarding defendant $46,480.71 in
money damages did not involve specific performance.

2. Child Custody and Support—overpayment of child support—
reduction in calculation of total arrearage
The trial court did not err in a child custody case by concluding
that plaintiff husband already received credit for his overpayment of
child support in the form of a reduction in the trial court’s calcula-
tion of his total child support arrearage.

3. Attorney Fees—additional fees—breach of separation
agreement

The trial court did not err by determining that plaintiff was in

breach of a separation agreement, thus giving the court authority to
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award additional attorney fees of $10,905. The trial court’s holding
in Laseckt 1, 246 N.C. App. 518 (2016), merely affirmed the award of
the amount of attorney fees for the work done up to the point of a
28 August 2014 order.

4. Specific Performance—alimony—separation agreement—
lesser amount—incapable of performing obligations

The trial court did not err by ordering specific performance of
alimony, reduced from $3,600 to $2,850, where it determined plain-
tiff husband was incapable of performing his obligations under a
separation agreement.

5. Specific Performance—attorney fees—child support—ali-
mony—sufficiency of findings—assets
The trial court did not err in a child support and alimony case by
concluding that plaintiff husband had sufficient assets to support an
order of specific performance to pay defendant wife’s attorney fees
in the amount of $10,905.

6. Divorce—separation agreement—alimony—child support—
motion to reopen case—Rule 60 motion for relief
The trial court did not abuse its discretion in an action to
enforce child support and alimony based on a separation agree-
ment by denying plaintiff husband’s motion to reopen the case in
light of relevant new evidence, and by denying his N.C.G.S. § 1A-1,
Rule 60(b) motion for relief from a 14 June 2016 order. Plaintiff used
minimal effort in providing information relevant to the trial court’s
decision, the trial court gave a thorough explanation of its decision,
and it could not be said that the denial was manifestly unsupported
by reason and so arbitrary that it could not have been the result of
a reasoned decision.

Appeal by Plaintiff from orders entered 14 June 2016 and 13 July
2016 by Judge Edward L. Hedrick, IV, in District Court, Iredell County.
Heard in the Court of Appeals 15 May 2017.

Homesley, Gaines, Dudley & Clodfelter, LLP, by Christina
Clodfelter and Edmund L. Gaines, for Plaintiff-Appellant.

No brief for Defendant-Appellee.

McGEE, Chief Judge.
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1. Factual and Procedural Background

Kevin S. Lasecki (“Plaintiff”) and Stacey M. Lasecki (“Defendant”)
marriedin 1993, and three children were born to the marriage. Plaintiff and
Defendant separated and executed a separation agreement (“Separation
Agreement”) on 24 August 2012, that resolved issues of child custody,
equitable distribution, child support, alimony, and attorney’s fees. The
separation agreement was never incorporated into an order of the trial
court. Plaintiff had earned $286,505.00 in 2011, and earned $264,446.00 in
2012, working for Bath Solutions, Inc. (“Bath Solutions”). In the separa-
tion agreement, Plaintiff and Defendant agreed, inter alia, that Plaintiff
would pay Defendant $2,900.00 per month in child support and $3,600.00
per month in alimony. They further agreed that, in the event either party
breached the separation agreement, the breaching party would be liable
for the other party’s attorney’s fees.

Plaintiff lost his job with Bath Solutions in early 2013, but soon
found employment with Phoenix Sales and Distribution (“Phoenix
Sales”), at an annual salary of $160,000.00. Plaintiff filed a complaint
on 1 August 2013, alleging that his income had significantly decreased
since the execution of the separation agreement and requested that the
trial court issue an order setting his child support obligation pursuant
to the North Carolina Child Support Guidelines. Defendant answered
on 19 September 2013, and counterclaimed for specific performance of
Plaintiff’s child support and alimony obligations under the separation
agreement. Defendant also sought specific performance of unpaid joint
credit card debt and attorney’s fees, payment of child support and ali-
mony arrearages, and “such other and further relief as to the court may
seem just, fit and proper.”

Phoenix Sales terminated Plaintiff’s employment on 1 May 2014. The
trial court held a hearing on the pending claims on 17 and 18 July 2014,
while Plaintiff was still unemployed and seeking a new job. Frontline
Products, LLC (“Frontline”) offered Plaintiff a job in Arizona on or about
21 July 2014, which Plaintiff immediately accepted. Plaintiff moved to
reopen the case on 23 July 2014, to allow additional testimony regard-
ing his new employment and income. The trial court denied Plaintiff’s
motion on 14 August 2014. The trial court entered an order on 28 August
2014, finding that it was “feasible for Plaintiff to earn $150,000.00 and
with those earnings to support Defendant and their children.” The trial
court then concluded the $2,900.00 monthly child support amount set
forth in the separation agreement was reasonable, and that Plaintiff was
able to pay the full $2,900.00 monthly amount in child support and a
reduced monthly amount of $1,385.00 in alimony. The trial court ordered
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as specific performance that Plaintiff pay these monthly amounts, as
well as $9,592.50 for Defendant’s attorney’s fees, and awarded a money
judgment of $54,432.31 for child support and alimony arrearages.

Plaintiff moved for a new trial on 3 September 2014, arguing that the
trial court should consider his new employment and income and that it
erred in imputing to him an annual income of $150,000.00. The trial court
denied Plaintiff’s motion on 10 September 2014. Plaintiff gave notice of
appeal on 23 September 2014, and the matter was heard by this Court on
9 September 2015. By opinion filed 5 April 2016, this Court affirmed in
part and vacated and remanded in part, stating: “We vacate the portions
of the order in which the trial court ordered specific performance of
$2,900.00 monthly in child support and $1,385.00 monthly in alimony. We
therefore remand the case to the trial court for further proceedings con-
sistent with this opinion[.]” Lasecki v. Lasecki, __ N.C. App. __, _, 786
S.E.2d 286, 304 (2016) (“Lasecki I"). This Court’s reasoning for vacating
the child support and alimony award portions of the trial court’s order
was because the trial court based its decision on the amounts of child
support and alimony that Plaintiff was capable of paying on an imputed
income of $150,000.00 when Plaintiff was unemployed, which was
improper absent a finding that Plaintiff “was ‘deliberately depressing his
income’ or ‘indulging in excessive spending in disregard of his marital
obligation to support his dependent spouse[.]’” Id. at __, 786 S.E.2d at
302 (citations omitted).

The hearing on remand was held on 10 and 11 May 2016. At the time
of the hearing, Plaintiff was still employed by Frontline, and was mak-
ing approximately $135,000.00 annually. However, as of 23 May 2016,
Plaintiff was no longer employed by Frontline, and was allegedly work-
ing as a driver for Uber, earning only a small fraction of his former
income. Plaintiff filed a motion to reopen the case on 26 May 2016, argu-
ing that his change in employment status should be considered by the
trial court before it made its rulings on the amount of child support and
alimony. Plaintiff’s motion to reopen was scheduled for 29 June 2016;
however, the trial court entered its order from the 10 and 11 May 2016
remand hearing on 14 June 2016, approximately two weeks before the
scheduled hearing on Plaintiff’s motion to reopen the evidence.

Plaintiff filed a Rule 60(b) motion on 20 June 2016 for relief from the
14 June 2016 order, arguing that he had not had any “meaningful hear-
ing on his pending motion to reopen” and therefore entry of the 14 June
2016 order was premature. The trial court entered an amended remand
order on 13 July 2016, nunc pro tunc 14 June 2016.
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The trial court heard Plaintiff’'s motion to reopen the case and
Plaintiff’s Rule 60(b) motion for relief from the 14 June 2016 order
concurrently, on 11 July 2016, and entered an order denying both of
Plaintiff’s motions on 13 July 2016. Plaintiff appeals.

II. Analysis

Plaintiff argues the trial court erred by: (1) “failing to reduce child
support despite reduced needs of children, substantially decreased
income of Plaintiff, and increased income of Defendant[;]” (2) “failing to
give [Plaintiff] credit for overpayment of child support pursuant to court
order[;]” (3) “granting Defendant additional judgment and attorney’s fees
when these issues were affirmed by the Court of Appeals[;]” (4) “order-
ing specific performance of alimony in [the] amount ordered[;]” (5) that
even if the trial court did not err in awarding Defendant $10,905.00 in
attorney’s fees, it erred in ordering Plaintiff to pay those fees because
there was insufficient evidence that Plaintiff had the ability to specifi-
cally perform payment in that amount; and (6) the trial court abused its
discretion by denying Plaintiff’s motion to reopen the case in light of
relevant new evidence, and by denying his Rule 60(b) motion for relief
from the 14 June 2016 order. We affirm.

A. Child Support from August 2014 through June 2015

[1] Plaintiff contends that the “trial court committed reversible error
by failing to reduce child support despite reduced needs of children,
substantially decreased income of Plaintiff, and increased income of
Defendant.” We disagree.

In Lasecki I, this Court looked to Pataky v. Pataky, 160 N.C. App.
289, 585 S.E.2d 404 (2003), to determine the appropriate standard of
review of child support previously established in an unincorporated
separation agreement:

In Pataky v. Pataky, this Court established the following
test for determining the appropriate amount of child sup-
port where the parties have executed an unincorporated
separation agreement:

[IIn an initial determination of child support where the
parties have executed an unincorporated separation
agreement that includes provision for child support,
the court should first apply a rebuttable presumption
that the amount in the agreement is reasonable and,
therefore, that application of the guidelines would
be inappropriate. The court should determine the
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actual needs of the child at the time of the hearing,
as compared to the provisions of the separation
agreement. If the presumption of reasonableness is
not rebutted, the court should enter an order in the
separation agreement amount and make afinding that
application of the guidelines would be inappropriate.
If, however, the court determines by the greater weight
of the evidence that the presumption of reasonableness
afforded the separation agreement allowance has been
rebutted, taking into account the needs of the children
existing at the time of the hearing and considering
the factors enumerated in the first sentence of G.S.
§ 50-13.4(c), the court then looks to the presumptive
guidelines established through operation of G.S.
§ 50-13.4(cl) and the court may nonetheless deviate
if, upon motion of either party or by the court sua
sponte, it determines application of the guidelines
would not meet or would exceed the needs of the child
or would be otherwise unjust or inappropriate.

The first sentence of N.C. Gen. Stat. § 50-13.4(c) provides:

Payments ordered for the support of a minor child shall
be in such amount as to meet the reasonable needs of
the child for health, education, and maintenance,
having due regard to the estates, earnings, conditions,
accustomed standard of living of the child and the
parties, the child care and homemaker contributions
of each party, and other facts of the particular case.

Lasecki I, __N.C. App. at __, 786 S.E.2d at 291 (citations omitted) (some
emphasis added). We review a trial court’s decision to order child sup-
port payments in an amount different from the amount agreed to in the
provisions of an unincorporated separation agreement only for “ ‘a clear
abuse of discretion.’ ” Bottomley v. Bottomley, 82 N.C. App. 231, 235, 346
S.E.2d 317, 320 (1986) (citation omitted).

Further, an unincorporated separation agreement is generally
treated as any other contract, and the equitable remedy of specific per-
formance may be ordered only if no adequate remedy exists at law,
Condellone v. Condellone, 129 N.C. App. 675, 681-82, 501 S.E.2d 690, 695
(1998), and the party who is ordered to specifically perform is capable
of doing so. Cavenaugh v. Cavenaugh, 317 N.C. 652, 657, 347 S.E.2d
19, 22-23 (1986). An order directing specific performance “rests in the
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sound discretion of the trial court; and is conclusive on appeal absent a
showing of a palpable abuse of discretion.” Harborgate Prop. Owners
Assn v. Mountain Lake Shores Dev. Corp., 145 N.C. App. 290, 295, 5651
S.E.2d 207, 210 (2001) (citations omitted).

Plaintiff states in his brief: “A party’s ability to pay child support is
determined by the party’s income at the time the award is made. Atwell
v. Atwell, 74 N.C. App. 231, 235, 328 S.E.2d 47, 50 (1985).” This citation is
flawed in the current context in multiple ways. First, it is an incomplete
citation of the law as set forth in Atwell:

Briefly, under N.C. Gen. Stat. Sec. 50-13.4(c)(1984), “an
order for child support must be based upon the inter-
play of the trial court’s conclusions of law as to (1) the
amount of support necessary to ‘meet the reasonable
needs of the child’ and (2) the relative ability of the par-
ties to provide that amount.” These conclusions must be
based upon factual findings sufficiently specific to indi-
cate that the trial court took “due regard” of the factors
enumerated in the statute, namely, the “estates, earnings,
conditions, accustomed standard of living of the child and
the parties, the child care and homemaker contributions
of each party, and other facts of the particular case.”

Id. at 234, 328 S.E.2d at 49 (citations omitted). A party’s ability to pay is
thus determined based upon multiple factors, and the language in Atwell
cited by Plaintiff is within the context of explaining:

Only when there are findings based on competent evi-
dence to support a conclusion that the supporting spouse
or parent is deliberately depressing his or her income or
indulging in excessive spending to avoid family responsi-
bilities, can a party’s capacity to earn [as opposed to that
party’s actual current income] be considered.

Id. at 235, 328 S.E.2d at 50 (citations omitted).

More importantly, Atwell is a case involving a court order initially
determining child support, not a request to deviate from a child support
amount previously agreed upon in an unincorporated separation agree-
ment. The trial court has continuing jurisdiction to revisit and modify its
own child support orders.

A judicial decree in a child custody and support matter
is subject to alteration upon a change of circumstances
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affecting the welfare of the child and, therefore, is not final
in nature. Consequently, the jurisdiction of the court enter-
ing such a decree continues as long as the minor child
whose custody is the subject of the decree remains within
its jurisdiction. The Superior Court of Rowan County ren-
dered the original support and custody judgment in this
action and under the above principles maintained con-
tinuing jurisdiction over further proceedings. Unless that
court was somehow divested of its continuing jurisdic-
tion, it was the only court which could modify the earlier
judgment upon a motion in the cause and a showing of a
change of circumstances.

Stanback v. Stanback, 287 N.C. 448, 456, 215 S.E.2d 30, 36 (1975) (cita-
tions omitted) (emphasis added). A trial court has no such broad
authority to modify the child support provisions of an unincorporated
separation agreement based upon a showing of changed circumstances.
See Laseckt I, __ N.C. App. at __, 786 S.E.2d at 291. The present case
does not involve modification of court-ordered child support.

1. Policy and Precedent

We initially review the policies and precedent supporting our cur-
rent law concerning a trial court’s authority to either modify the child
support provisions of an unincorporated separation agreement, or to
order specific performance of child support payments in amounts dif-
ferent from those previously established in an unincorporated separa-
tion agreement. Prior opinions of our appellate courts have at times
blurred the distinction between review of an order based upon breach of
an unincorporated separation agreement and review of an order based
upon a prior child support order of the trial court, and Plaintiff appears
to misunderstand the authority of the trial court in this regard. “It is well-
settled that ‘a parent can assume contractual obligations to his child
greater than the law otherwise imposes . . . and such agreements are
binding and enforceable.”” Ross v. Voiers, 127 N.C. App. 415, 417, 490
S.E.2d 244, 246 (1997). Further:

To accord sufficient weight to parties’ separation agree-
ments, as our common law directs, the benchmark for
comparison must be the amount needed for the children
at the time of the hearing, compared with that provided
in the agreement. Further, “in the absence of evidence to
the contrary,” the court must respect a presumption that
“the amount mutually agreed upon is just and reasonable.”
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Pataky, 160 N.C. App. at 303, 585 S.E.2d at 413 (citations omitted).
Further,

“A separation agreement is a contract between the parties
and the court is without power to modify it except (1)
to provide for adequate support for minor children, and
(2) with the mutual consent of the parties thereto where
rights of third parties have not intervened.” However, our
Courts have been quick to note:

[N]o agreement or contract between husband and wife
will serve to deprive the courts of their inherent as
well as their statutory authority to protect the interests
and provide for the welfare of infants. They may bind
themselves by a separation agreement or by a consent
judgment, but they cannot thus withdraw children of
the marriage from the protective custody of the court.

Id. at 296, 585 S.E.2d at 409 (citations omitted) (emphasis added).

Relative to the present case, and contrary to Plaintiff’s position,
the trial court was without authority, absent Defendant’s consent, to
modify the separation agreement solely for the purposes of reducing
his child support obligation. Even with Defendant’s consent, Plaintiff
and Defendant could not, by contract, deprive the trial court of its inher-
ent authority and obligation to insure their minor children were prop-
erly provided for. Boyd v. Boyd, 81 N.C. App. 71, 75, 343 S.E.2d 581,
584 (1986) (“[i]t is well established that the provisions of a separation
agreement relating to . . . support of minor children are not binding on
the court, which has the inherent and statutory authority to protect the
interests of children”). In the present case, Plaintiff and Defendant have
not mutually consented to modification of the separation agreement.
Therefore, the trial court’s rulings in the present case must be based
solely upon its inherent and statutory authority to provide for the wel-
fare of Plaintiff’s and Defendant’s minor children.

Traditionally, the authority of the trial court to order the supporting
parent to pay child support in an amount different than established in an
unincorporated separation agreement has been recognized as a means
of insuring adequate maintenance of the children involved -- not as a
means of lessening the agreed-upon contractual duties of the supporting
parent based upon changed circumstances. Stated differently, the ques-
tion for the trial court was limited to whether the needs of the children
were being adequately met by the amount of child support agreed upon
in the unincorporated separation agreement, or whether the amount of
child support should be increased in order to meet the children’s needs.



IN THE COURT OF APPEALS 33

LASECKI v. LASECKI
[257 N.C. App. 24 (2017)]

Within the statutory framework, the North Carolina
Supreme Court established a two-step process in
claims for child support in the presence of a prior,
unincorporated agreement. Our trial courts were
required to first determine the current amount necessary
to meet the needs of the children and, if this amount
“substantially exceeds” the amount provided in the
agreement, this would rebut the presumption that the
amount in the separation agreement was reasonable. In
the absence of such a showing, affording “due regard to
the factors contained in G.S. § 50-13.4(b) and (c),” the
court was not allowed to change the amount of child
support from what was set forth in the separation
agreement. (referring to statutory factors existing in 1986).

Pataky, 160 N.C. App. at 300-01, 585 S.E.2d at 412 (citations omitted)
(emphasis added).

This Court has recognized that public policy only requires the trial
court to insure that the amount of child support being provided for in
an unincorporated separation agreement is adequate to the needs of the
children involved:

A separation agreement is modified by increasing child
support payments where the party with custody estab-
lishes that the separation agreement provisions do not
adequately protect the interests of and provide for the
welfare of the children. But no principal of public policy
intervenes to relieve a party from the obligations of a
separation agreement requiring support payments in
excess of or other payments in addition to that required
by law.

McKaughn v. McKaughn, 29 N.C. App. 702, 704, 225 S.E.2d 616, 618
(1976) (citations omitted) (emphasis added).

Nonetheless, this Court eventually recognized the discretionary
authority of the trial court to order specific performance of contractual
child support obligations in a decreased amount, based upon the cur-
rent needs of the children involved and the current financial standing
of their parents.! Bottomley, 82 N.C. App. at 234, 346 S.E.2d at 320. One
salutary purpose of this discretionary authority is that entry of the order

1. By “current” we mean at the time of the relevant hearing.



34 IN THE COURT OF APPEALS

LASECKI v. LASECKI
[257 N.C. App. 24 (2017)]

for specific performance provides the trial court with the authority to
enforce the reduced child support obligation through its contempt pow-
ers, whereas the provisions of an unincorporated separation agreement
are only enforceable through bringing an action for breach of contract,
and thereby obtaining a judgment for monetary damages.

“It is settled that any separation agreement dealing with
the custody and the support of the children of the parties
cannot deprive the [trial] court of its inherent as well as
statutory authority to protect the interests of and provide
for the welfare of minors.” While in the usual case the
custodial parent obtains an increase in the agreed-upon
support, this Court has upheld an order setting a lesser
amount than that provided for by the applicable separa-
tion agreement. [This] Court stated: “The judgment in this
case does not change plaintiff’'s contractual obligations
under the separation agreement. The question before the
[trial] court was what amount it would require in the exer-
cise of its inherent and statutory authority to provide for
the welfare of [the] minors.”

[W]hile the [trial] court could not relieve plaintiff-husband
of any contractual obligation he assumed to support his
child in excess of what the law would require - it could,
“in the exercise of its inherent and statutory authority to
provide for the welfare of minors,” order payment of an
amount either larger or smaller than that provided for
in the agreement. That amount should be “a reasonable
subsistence, to be determined by the trial [court] in the
exercise of a sound judicial discretion from the evidence
before [the trial court]. [Its] determination . . . will not be
disturbed in the absence of a clear abuse of discretion.”

The effect of such an order is not to deprive defendant-
wife of her contractual right to recover the sums provided
for in the agreement, but to limit her contempt remedy to
the sums provided for by the court order.

Although a court may increase or decrease its own
prior award for the support of a minor child, a court
cannot intervene to reduce or relieve a parent from his
contractual obligations to support his child in excess of
that required by law. A parent can by contract assume
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a greater obligation to his child than the law imposes.
Thus, if the court allows the child’s [custodial parent]
less money for support for [the] child than does the
valid separation agreement between the child’s parents,
the remedy of the [custodial parent] is to sue the [non-
custodial parent] for breach of contract and obtain a
Judgment for the difference. The [non-custodial parent’s]
duty under the court order may be enforced by contempt
proceedings, while his [or her] contractual obligations
may not be so enforced.

Bottomley, 82 N.C. App. at 234-36, 346 S.E.2d at 320-21 (citations omit-
ted) (some emphasis added).

If the trial court determines that a party to an unincorporated sep-
aration agreement is unable to perform the child support provisions
therein, it cannot modify the agreement to lessen that party’s burden; it
can only decide not to order specific performance of the child support
provision, or order specific performance of the child support provision
in an amount less than that established in the agreement. Id. As noted
above, a contract is only enforceable through the equitable remedy of
specific performance where no adequate remedy at law exists, and the
person ordered to perform has the ability to do so. Condellone, 129 N.C.
App. at 681-82, 501 S.E.2d at 695. A plaintiff who “relies on damages
to compensate for the breach of a separation agreement which has not
been incorporated into a court order generally does not have an adequate
remedy at law.” Id. at 682, 501 S.E.2d 690, 695 (citation omitted) (“ ‘“The
plaintiff must wait until payments have become due and the obligor has
failed to comply. Plaintiff must then file suit for the amount of accrued
arrearage, reduce her claim to judgment, and, if the defendant fails to
satisfy it, secure satisfaction by execution. As is so often the case, when
the defendant persists in his refusal to comply, the plaintiff must resort
to this remedy repeatedly to secure her rights under the agreement as
the payments become due and the defendant fails to comply.’ ™).

We review a trial court’s order in this regard on a case by case basis:

What amount is reasonable for a child’s support is to be
determined with reference to the special circumstances
of the particular parties. Things which might properly be
deemed necessaries by the family of a [parent] of large
income would not be so regarded in the family of a [par-
ent] whose earnings were small and who had not been able
to accumulate any savings. In determining that amount
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which is reasonable, the trial judge has a wide discretion
with which this court will not interfere in the absence of a
manifest abuse.

Williams v. Williams, 261 N.C. 48, 57-58, 134 S.E.2d 227, 234 (1964)
(citations omitted).

2. The Present Case

In the case before us, Plaintiff limits his argument to challenging
the imposition of child support at $2,900.00 per month for the period
of time from 1 August 2014 until 30 June 2015 (or, “the relevant
period”). Plaintiff does not challenge the amount of child support for
the period from 24 August 2012 through 1 August 2014; nor does he
challenge the amount for the period from 1 August 2015 to the present.
Plaintiff specifically contends:

The trial court’s finding that Plaintiff did not rebut the
presumption of reasonableness as to the $2,900.00 per
month in child support set forth in the separation agree-
ment is not supported by competent evidence as the trial
court failed to consider the reduced needs of the children,
the substantially reduced income of [] Plaintiff, and the
increased income of [] Defendant between the execu-
tion of the separation agreement in August 2012 and the
parties’ oldest child reaching the age of majority in July
of 2016.

As noted above, the trial court in the present case has not, and
cannot, modify the Separation Agreement to decrease the amount of
child support Plaintiff owed Defendant in the past, or the amount
of child support Plaintiff owes Defendant moving forward. The terms of
the Separation Agreement establish Plaintiff’s contractual duties, and
these are not affected by the order of the trial court. Bottomley, 82 N.C.
App. at 234-36, 346 S.E.2d at 320-21.

When the trial court addressed Plaintiff’s breach of the Separation
Agreement based upon his prior underpayment of the contractually
established amount of child support, it was not making a determination
of whether Plaintiff actually owed the unpaid amounts. Id. The trial court
was limited to determining the proper remedy for Plaintiff’s breach. In sit-
uations like the one before us, specific performance could be the proper
remedy, but only if the trial court properly determined that no remedy at
law was adequate, and that Plaintiff was capable of specifically perform-
ing that part of the contract: “A marital separation agreement which has
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not been incorporated into a court order is ‘generally subject to the same
rules of law with respect to its enforcement as any other contract.” Where
no adequate remedy at law exists, a contract is enforceable through the
equitable remedy of specific performance.” Condellone, 129 N.C. App. at
681-82, 501 S.E.2d at 695 (citations omitted).

In determining whether standard money damages will constitute an
adequate remedy at law, the trial court considers factors which include
the “difficulty and uncertainty of collecting such damages after they are
awarded[.]” Whalehead Properties v. Coastland Corp., 299 N.C. 270, 283,
261 S.E.2d 899, 908 (1980) (citation omitted). However, “[s]pecific per-
formance will not be decreed against a defendant who is incapable of
complying with his contract.” Cavenaugh, 317 N.C. at 657, 347 S.E.2d
at 22-23 (citations omitted). A trial court that has determined a party
is not currently capable of specifically performing one or more of his
obligations under a contract could still enter a money judgment against
that party in the entire amount of the damages resultant from his breach.
This award would establish the total amount of damages owed due to
the breach, but the trial court could not order the party to specifically
perform immediate payment of those damages.

In the present case, concerning child support moving forward, the
trial court concluded:

No adequate remedy at law exists with respect to the peri-
odic payments required by the [separation] agreement and
[D]efendant is entitled to specific performance of the con-
tract. . . .. Thl[is] court may not modify a separation agree-
ment but may order specific performance of only that part
of the agreement [P]laintiff is able [to] perform.

The trial court further concluded: “At this time, the [trial] court is unable
to find that [P]laintiff could reasonably comply with an order requiring
specific performance of a payment of all of the remaining damages suf-
fered by [D]efendant due to [P]laintiff’s breach[.]” In light of the trial
court’s determination that Plaintiff was incapable of fully performing
under the Separation Agreement, it only ordered specific performance
of his alimony obligations moving forward in the reduced amount of
$2,850.00 per month and, more importantly to this analysis, the trial
court ordered the following with respect to Plaintiff’s child support and
alimony arrearages:

Defendant shall have and recover of [P]laintiff damages
in the sum of $46,480.71 for [Plaintiff’s] failure to pay
alimony and child support pursuant to the terms of the
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[Sleparation [A]greement through April 30, 2016. This
portion of the judgment shall be enforceable as other
money judgments and shall bear interest at the legal rate
from April 30, 2016 pursuant to N.C.G.S. § 24-5.

The trial court’s order for specific performance of child support pay-
ments in the amount of $1,688.00 per month did not go into effect until
1 May 2016, and Plaintiff does not challenge this part of the remand
order. Concerning child support for the period challenged by Plaintiff — 1
August 2014 until 30 June 2015 — no specific performance was ordered.
Plaintiff was simply ordered to pay the damages resultant from his
breach of the contract as an ordinary money judgment.2 The trial court
had no authority to deny Defendant her right to sue for breach of the
specific terms of the Separation Agreement, and the trial court had no
authority to order damages for Plaintiff’s breach in an amount less than
called for in the Separation Agreement. Plaintiff only challenges those
portions of the 14 June 2016 order on remand that required specific per-
formance, and the portion of the order awarding Defendant $46,480.71
in money damages did not involve specific performance. Bottomley,
82 N.C. App. at 234-36, 346 S.E.2d at 320-21.3 The trial court did not
err, much less abuse its discretion, by ordering Plaintiff to pay the full
breach of contract damages, “enforceable as other money judgments|.]”

2. Plaintiff had no difficulty recognizing this difference in his brief submitted for
Lasecki I, where he argued: “The trial court committed reversible error by granting []
Defendant a judgment for unpaid alimony and child support . . . where Defendant did not
request a judgment and a judgment is not a remedy available for specific performance, the
only counterclaims made by Defendant.”

3. It is clear that the child support and alimony arrearages in Lasecki I were
ordered paid as money judgments and not through specific performance. It is equally
clear that Plaintiff was aware of this distinction, and that specific performance did not
apply to the award of the child support and alimony arrearages. Lasecki I, __ N.C. App.
at __, 786 S.E.2d at 290-91 (citations omitted) (“[D]efendant specifically requested in her
counterclaims that [P]laintiff pay the child support and alimony arrearages|.] Although
[Defendant] requested an order for specific performance, she also requested ‘such other
and further relief as to the court may seem just, fit and proper.’ In addition, at the hearing,
[D]efendant’s counsel cross-examined [P]laintiff specifically on the issues of the child
support and alimony arrearages and the unpaid amount owed on the joint credit card.
By awarding these unpaid amounts as money judgments, the trial court did not grant
relief which ‘was not suggested or illuminated by the pleadings nor justified by the evi-
dence adduced at trial.” N.C. Gen. Stat. § 1A-1, Rule 54(c) (2013) (‘Except as to a party
against whom a judgment is entered by default, every final judgment shall grant the relief
to which the party in whose favor it is rendered is entitled, even if the party has not
demanded such relief in his pleadings.”). Accordingly, we hold that the trial court did
not err in awarding these unpaid amounts as money judgments.”).
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B. Overpayment of Prior Child Support

[2] Plaintiff next argues that the trial court erred “by failing to give
[Plaintiff] credit for overpayment of child support pursuant to court
order.” We disagree.

We first note that, in this argument, Plaintiff references a motion
for contempt filed by Defendant on 25 July 2016, and the resulting order
entered 4 October 2016, which Plaintiff includes in the record.4 However,
there is no record evidence that Plaintiff appealed the 4 October 2016
order and, more importantly, we cannot analyze the trial court’s earlier
orders based upon findings it made in a subsequent order. The 4 October
2016 order is not properly before us, and we do not consider it.

Plaintiff argues that, during the period between 1 August 2014 and
14 June 2016, he paid $2,900.00 per month in child support through cen-
tralized collections and wage withholding. However, according to the
amended order, Plaintiff only owed $2,900.00 per month in child support
from 1 August 2014 until 1 July 2015, and thereafter owed a reduced
amount of $1,688.00 per month beginning 1 July 2015. For this reason,
Plaintiff argues, he should receive a credit for the period “[b]etween July
1, 2015 and June 14, 2016 when the remand trial order was entered][.]”
Plaintiff contends he “overpaid” his child support obligation during this
time period by $1,212.00 per month, or $14,544.00 in total.> According to
Plaintiff, “[t]he trial court’s remand order failed to address how Plaintiff
would be given credit for the overpayment of child support.”

Plaintiff has already received credit for his overpayment of child sup-
port in the form of a reduction in the trial court’s calculation of his total
child support arrearage. In the remand order, the trial court found as
fact that “[s]ince the hearing on July 18, 2014 [P]laintiff made [$89,899.29
in] payments to [D]efendant for alimony and child support through
4/30/2016[.]” However, during this same period, the trial court found

4. We further take judicial notice that Plaintiff appealed an additional order for con-
tempt entered in this matter on 13 December 2016. That appeal was recently decided by
this Court in a separate unpublished opinion filed 17 October 2017. Lasecki v. Lasecki, __
N.C. App. __, 805 S.E.2d 566, 2017 WL 4638209 (2017).

5. Plaintiff argues in his brief that he overpaid twelve months, from 1 July 2015 until
entry of the remand order on 14 June 2016, and that his total overpayment amounted to
$14,544.00. However, the remand hearing concluded on 11 May 2016, so the trial court
had no evidence to consider concerning the period between 11 May 2016 and entry of its
order on 14 June 2016. As there is no record evidence of any payments after 11 May 2016,
we are limited to the record evidence before us. During the appropriate time period —
1 July 2015 until 11 May 2016 — Plaintiff would have “overpaid” child support in the amount
of $12,120.00.
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that Plaintiff’s total obligations for alimony and child support amounted
to $136,380.00, leaving Plaintiff $46,480.71 in arrears for that period. In
the table calculating Plaintiff’s obligations for the relevant period, the
trial court found that Plaintiff was obligated to pay $31,900.00 for: “Child
Support 8/1/2014 through 6/1/2015 (11 months @ $2,900.00 per month)”
and $16,880.00 for: “Child Support 7/1/2015 through 4/1/2016 (10 months
@ $1,688.00 per month).”S (Emphasis added). The trial court made the
following finding of fact: “[P]laintiff has continued to breach the separa-
tion agreement and [D]efendant has suffered additional damages in the
sum of $46,480.71 through 4/30/2016.” This amount already factors in
a reduction in Plaintiff’s child support obligation from 1 July 2015
through 1 April 2016. Had the trial court not credited Plaintiff with
the $12,120.00 “overpayment” of child support from 1 July 2015 through
1 April 2016, and demanded that Plaintiff specifically perform based upon
a $2,900.00 per month child support obligation for the entire 1 August
2014 to 1 April 2016 time period, Plaintiff would have been found to be
$58,600.71 in arrears instead of $46,480.71. This argument is without merit.

C. Attorney’s Fees

[3] Plaintiff contends the trial court erred “by granting Defendant addi-
tional judgment and attorney’s fees when these issues were affirmed by
the Court of Appeals[.]” We disagree.

Plaintiff is correct that the decision of this Court in Lasecki I con-
stitutes the law of the case, both in subsequent proceedings in the trial
court and on a subsequent appeal. Transportation, Inc. v. Strick Corp.,
286 N.C. 235, 239, 210 S.E.2d 181, 183 (1974). “[O]ur mandate is binding
upon [the trial court] and must be strictly followed without variation
or departure. No judgment other than that directed or permitted by the
appellate court may be entered.” D & W, Inc. v. Charlotte, 268 N.C. 720,
722, 1562 S.E.2d 199, 202 (1966). Therefore, upon remand from Lasecki I,
the trial court was without authority to alter any portion of its 28 August
2014 order that had been affirmed in Lasecki I. However, the trial court
was free to address anew portions of its 28 August 2014 order that were
vacated by Lasecki I. In Friend-Novorska v. Novorska, 131 N.C. App.
867, 509 S.E.2d 460 (1998) (“Friend-Novorska I"), this Court affirmed
parts of an alimony order; however,

6. Had the trial court not given Plaintiff credit for overpayment of child support
between 1 July 2015 and 1 April 2016, the trial court would have found Plaintiff’s child
support obligation to have been $29,000.00, instead of $16,880.00, for that period. It was
the reduced obligation of $16,880.00 that was used to establish $46,480.71 as the damages
resultant from Plaintiff’s breach.
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[t]he remainder of the trial court’s decision was vacated
and remanded to the trial court for “a new award of ali-
mony” and “specific findings justifying that award.” The
term “vacate” means: “To annul; to set aside; to cancel or
rescind. To render an act void; as, to vacate . . . a judg-
ment.” Thus, the vacated portions of the 17 October 1997
order were void and of no effect. On remand, therefore,
the trial court was free to reconsider the evidence before
it and to enter new and/or additional findings of fact based
on the evidence, with the exception that the trial court
was bound on remand by any portions of the 17 October
1997 order affirmed by this Court in Friend-Novorska I.

Friend-Novorska v. Novorska, 143 N.C. App. 387, 393-94, 545 S.E.2d
788, 793 (2001) (“Friend-Novorska II") (citation omitted). In Lasecks I,
this Court held:

For the foregoing reasons, we affirm in part and vacate in
part the trial court’s order. We affirm the portions of the
order in which the trial court awarded money judgments
for the child support and alimony arrearages and unpaid
joint credit card debt and ordered specific performance
of defendant’s attorney’s fees. We vacate the portions of
the order in which the trial court ordered specific perfor-
mance of $2,900.00 monthly in child support and $1,385.00
monthly in alimony. We therefore remand the case to
the trial court for further proceedings consistent with
this opinion].]

Lasecki I, __ N.C. App. at __, 786 S.E.2d at 304. Plaintiff argues that
the trial court violated the mandate of this Court by assessing Plaintiff
$10,905.00 in additional attorney’s fees associated “with the costs of the
post remand trial that was created by the trial court’s error [in estab-
lishing alimony and child support by improperly imputing income to
Plaintiff].” The Separation Agreement states regarding attorney’s fees: “If
either party breaches any of the provisions of this Agreement, [then] the
breaching party shall be required to pay reasonable attorney fees of
the party whose contractual rights hereunder were violated by said
breach.” In its 28 August 2014 order, the trial court concluded: “Plaintiff
has breached the Agreement. Defendant has incurred reasonable
attorney fees in response to that breach. Pursuant to the Separation
Agreement Defendant is entitled to recover these fees.” This Court
affirmed that portion of the 28 August 2014 order in Lasecki I, and
Plaintiff was required to pay Defendant $9,592.50 in attorney’s fees.
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Contrary to Plaintiff’s argument, our holding in Lasecki I did not
establish a final determination of the attorney’s fees Plaintiff might be
required to pay Defendant. Instead, we merely affirmed the award of
that particular amount of attorney’s fees for the work done up to the
point of the 28 August 2014 order. Plaintiff’s obligation pursuant to
the Separation Agreement to “pay reasonable attorney fees of the
party whose contractual rights hereunder were violated by [Plaintiff’s]
breach” of the Separation Agreement is ongoing. If the trial court con-
tinues to find Plaintiff in breach, it may, pursuant to the terms of the
Separation Agreement, continue to award Defendant reasonable attor-
ney’s fees. The fact that the matter was back in front of the trial court
based upon our decision partially vacating and remanding the 28 August
2014 order is immaterial. Appeal is a normal and regular part of the judi-
cial process, and since Plaintiff was the party in breach of the Separation
Agreement, it would violate the terms of the Separation Agreement to
compel Defendant to pay for additional attorney’s fees associated with
Plaintiff’s breach.

In its 14 June 2016 order on remand, the trial court concluded: “The
[S]eparation [A]greement entered by the parties on August 24, 2012 is a
valid [A]greement. Defendant has performed her obligations under the
contract and Plaintiff has breached the [A]greement.” So long as the trial
court properly determined that Plaintiff was in breach of the Separation
Agreement, it had the authority to award additional attorney’s fees. This
argument is without merit.

D. Alimony

[4] Plaintiff argues the trial court “committed reversible error by order-
ing specific performance of alimony in amount ordered.” We disagree.

Plaintiff states: “Pursuant to the remand order [Plaintiff] was ordered
to pay $1,688.00 in child support and specifically perform $2,850.00 in
alimony beginning July 1, 2015.” (Emphasis added). Though Plaintiff
is correct that his child support obligation dropped to $1,688.00 on
1 July 2015, Plaintiff is incorrect concerning the date on which specific
performance of $2,850.00 in alimony was ordered to commence. Section
four of the decretal portion of the 14 June 2016 order on remand states:
“Plaintiff shall pay [D]efendant alimony pursuant to the [S]eparation
[Algreement in the sum of $2,850.00 per month beginning 5/1/16.”
Because Plaintiff’s income prior to the May 2016 hearing was irrelevant
to the amount of alimony the trial court ordered Plaintiff to pay begin-
ning on 1 May 2016, we do not address Plaintiff’s arguments regarding
salaries he was earning more than a year before the remand hearing in
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May 2016. Further, Plaintiff seeks to have this Court analyze the four-
month period from “August 2014 until December 2014” in isolation, in
order to find an abuse of discretion in the trial court’s ordering alimony
in the reduced amount of $1,385.00 per month in its 28 August 2014
order. That portion of the 28 August 2014 order was vacated, and has
no relevance to our current analysis.

The following relevant portion of the Separation Agreement estab-
lished Plaintiff’s alimony obligations: “[Plaintiff] shall pay [Defendant]
base alimony in the amount of $3,600.00 per month. This alimony shall
be payable for a period of nine years[.] This alimony shall be fixed and is
non-modifiable in all respects.”

Under [N.C. Gen. Stat. § 52-10.1], both parties to a divorce
may enter into [an] agreement to settle the question of ali-
mony, and the terms of the agreement are binding and may
be modified only with the consent of both parties. Further,
a separation agreement not incorporated into a final
divorce decree (as in the present case) may be enforced
through the equitable remedy of specific performance.

In Cavenaugh, our Supreme Court held that “when a defen-
dant has offered evidence tending to show that he is unable
to fulfill his obligations under a separation agreement or
other contract the trial judge must make findings of fact
concerning the defendant’s ability to carry out the terms of
the agreement before ordering specific performance.”

Edwards v. Edwards, 102 N.C. App. 706, 708-09, 403 S.E.2d 530, 531
(1991) (citations omitted).

“ ‘Parties to a divorce may enter into a valid agreement settling the
question of alimony, and unless the court then orders alimony to be paid,
the terms of the agreement are binding and can only be modified by
the consent of both parties.”” Jones v. Jones, 144 N.C. App. 595, 598,
548 S.E.2d 565, 567 (2001) (citation omitted). Unlike child support and
custody issues involving minors, the trial court has no “ ‘inherent [or]
statutory authority to protect the interests and provide for the welfare
of’ 7 competent adults. See Pataky, 160 N.C. App. at 296, 585 S.E.2d at

409 (citations omitted).

“A separation agreement is a contract between the parties
and the court is without power to modify it except (1)
to provide for adequate support for minor children, and
(2) with the mutual consent of the parties thereto where
rights of third parties have not intervened.”
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Id. (citations omitted) (emphasis added). In Defendant’s counter-
claim, she requested specific performance of the alimony portion of the
Separation Agreement, because Plaintiff had not been performing pur-
suant to the terms of that Agreement. As noted above:

“A marital separation agreement is generally subject to the
same rules of law with respect to its enforcement as any
other contract.” Specific performance will not be decreed
against a defendant who is incapable of complying with
his contract. “A court can properly order specific perfor-
mance of only part of a contract if it deems another por-
tion unworkable.”

Cavenaugh, 317 N.C. at 657, 347 S.E.2d at 22-23 (citations omitted);
Condellone, 129 N.C. App. at 682, 501 S.E.2d at 695 (citation omitted) (“As
a general proposition, the equitable remedy of specific performance may
not be ordered ‘unless such relief is feasible[;’] therefore courts may not
order specific performance ‘where it does not appear that [the respon-
sible party] can perform.” ”). However,

In finding that the defendant is able to perform a separation
agreement, the trial court is not required to make a specific
finding of the defendant’s “present ability to comply” as
that phrase is used in the context of civil contempt. In other
words, the trial court is not required to find that the defen-
dant “possess[es] some amount of cash, or asset readily
converted to cash” prior to ordering specific performance.

Id. at 683, 501 S.E.2d at 696 (citations omitted).

Therefore, the trial court had no authority to alter the terms of ali-
mony as set forth in the Separation Agreement, but it could order specific
performance of the Agreement in an amount less than that demanded
in the Agreement upon determining that Plaintiff was not capable of
performing to the full extent of his obligations. See Edwards, 102 N.C.
App. at 710, 403 S.E.2d at 532 (emphasis added) (although underestimat-
ing the defendant’s monthly expenses “may have no effect on the trial
court’s order of specific performance [of the alimony portion of an unin-
corporated separation agreement], it may have an effect on the amount
defendant can reasonably afford to pay plaintiff on a monthly basis”).

Following the remand order, Plaintiff is still contractually obli-
gated to pay Defendant alimony in the amount of $3,600.00 per month.
However, the trial court only granted Defendant specific performance
by Plaintiff for his alimony obligation in the amount of $2,850.00 per
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month, beginning 1 May 2016. The trial court found that Plaintiff was
in breach of the Separation Agreement, that specific performance was
an appropriate remedy, but that “the [trial] court is unable to find that
[P]laintiff could reasonably comply with an order requiring specific
performance of a payment of all of the remaining damages suffered by
[D]efendant due to [P]laintiff’s breach of the [A]greement.” Therefore,
the trial court ruled:

Defendant’s prayer for specific performance of the ali-
mony provisions of the [A]greement [is] granted in part.
Plaintiff shall pay [D]efendant alimony pursuant to the
[S]eparation [A]greement in the sum of $2,850.00 per
month beginning 5/1/16. . . . . This paragraph is ordering
specific performance of a portion of [P]laintiff’s obligation
under the [A]greement due to [P]laintiff’s inability to cur-
rently fully perform. This decree is not a modification of
[P]laintiff’s obligation under the contract].]

Plaintiff argues that there was insufficient evidence presented sup-
porting his ability to pay alimony in the reduced amount of $2,850.00
per month. Plaintiff states that “[t]he ability of a party to perform an
obligation included in a separation agreement as required for specific
performance is ordinarily determined by the party’s income at the time
the award is made[.]” (Emphasis added). This is an incorrect statement
of law. Determination of the ability to pay alimony agreed upon in an
unincorporated separation agreement is not limited to the factors uti-
lized in determining an ability to pay court ordered alimony, because
the basis of the obligation in an unincorporated separation agreement is
contract, not statute.

Plaintiff cites Edwards in support of this claim; Edwards is inap-
posite. In Edwards, this Court held that the trial court had incorrectly
calculated the defendant’s [responsible spouse’s] expenses, which might
affect the amount of alimony it would order the defendant to specifi-
cally perform pursuant to an unincorporated separation agreement.
The plaintiff in Edwards argued that the error was harmless because
the defendant had other sources of income that more than covered the
deficit created by the underestimation of the defendant’s expenses. In
the context of this analysis, this Court stated:

There is no evidence before this Court that either of the
above income sources for the year may be considered
regular income and therefore included in calculating
defendant’s net monthly income. See Whedon v. Whedon,
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58 N.C. App. 524, 294 S.E.2d 29 (1982) (a spouse’s ability
to pay alimony is usually determined by his income at the
time the award is made). Moreover, there is evidence that
the income tax refund is a joint refund to both defendant
and his present wife; therefore, for the purposes of the
case before us, it would appear that defendant would be
entitled to only half of such refund. We find that the trial
court’s miscalculation of defendant’s expenses relative to
his monthly income is a prejudicial error and therefore
must be addressed by the trial court.

Edwards, 102 N.C. App. at 710-11, 403 S.E.2d at 532 (citation omitted).

We first note that Whedon, the decision relied upon in Edwards, is
an opinion involving court ordered alimony, and does not involve an
action for specific performance to enforce an unincorporated separation
agreement. Even though Edwards concerns specific performance of an
unincorporated separation agreement, the Whedon parenthetical does
not constitute a holding that determination of an ability to pay alimony
established in an unincorporated separation agreement is limited to the
responsible party’s income. Finally, Plaintiff seems to ignore that part
of the parenthetical that states: “ability to pay alimony is usually deter-
mined by . . . income at the time the award is made[,]” Edwards, 102
N.C. App. at 710, 403 S.E.2d at 532 (citation omitted) (emphasis added),
as Plaintiff directs this Court to his income at various times prior to the
time the current award was made.

Further, the remand order limits specific performance of alimony in the
reduced amount of $2,850.00 per month to the time period beginning 1 May
2016. To the extent that unpaid alimony prior to 1 May 2016 was included
in the remand order, it was included as part of the $46,480.71 money judg-
ment, and does not implicate any specific performance analysis.

At the time the award was made, Plaintiff was found to have an
annual income of $135,000.00, or $11,250.00 per month. The trial court
found that Plaintiff’s total expenses before alimony — which included
child support, taxes, Social Security, and Medicare — were $8,396.80
per month. Finding of fact 53 states: “Plaintiff’s actual current income
exceeds his reasonable expenses by $2,853.20 per month.” Plaintiff does
not specifically contest this finding of fact. Koufman v. Koufman, 330
N.C.93,97,408 S.E.2d 729, 731 (1991) (“Although plaintiff excepted to. ..
several findings of fact by the trial court, plaintiff [made no] exception
to ... finding of fact (2), quoted above. Where no exception is taken to a
finding of fact by the trial court, the finding is presumed to be supported
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by competent evidence and is binding on appeal.”). We are therefore
bound by the trial court’s finding that “Plaintiff’s actual current income
exceeds his reasonable expenses by $2,853.20 per month.”

The trial court ordered specific performance of alimony reduced
from $3,600.00 to $2,850.00 per month which, according to the trial court’s
calculations, Plaintiff could afford to pay entirely from his monthly
income. Plaintiff argues that the trial court should have considered his
attorney’s fees and Defendant’s attorney’s fees as part of his monthly
expenses; and that the trial court erred in finding that “Plaintiff’s house-
hold expenses should be split evenly between Plaintiff and his current
wife[.]” Plaintiff directs this Court to no authority supporting his claim
that the attorney’s fees he was required to pay due to his breach of the
Separation Agreement should be factored into his monthly expenses,
nor that the trial court erred in determining that Plaintiff’s current wife
contributes to their joint expenses. It was Plaintiff’s duty,

and not the duty of this Court, to challenge findings and
conclusions, and make corresponding arguments on
appeal. It is not the job of this Court to “create an appeal
for” [Plaintiff]. . . . . “It is not the duty of this Court to
supplement an appellant’s brief with legal authority or
arguments not contained therein. Th[ese] [arguments are]
deemed abandoned by virtue of N.C. R. App. P. 28(b)(6).”

Sanchez v. Cobblestone Homeowners Assm., __ N.C. App. _, _, 791
S.E.2d 238, 245-46 (2016) (citations omitted). Further, Plaintiff supports
his arguments with references to the transcript of the 10 and 11 May
2016 hearing. However, Plaintiff did not include this transcript in the
record, so we have no way of verifying Plaintiff’s claims concerning
whether there was evidence presented concerning the level of contri-
bution Plaintiff’s current wife made to their joint living expenses. This
argument is without merit.

E. Specific Performance of Attorney’s Fees

[5] Plaintiff argues that, even if the trial court did not err in awarding
Defendant $10,905.00 in attorney’s fees, it erred in ordering him to pay
those fees when “there was no evidence before the [trial] court that
Plaintiff had the ability to specifically perform the payment of $10,905.00
with not even enough money in Plaintiff’s bank account to pay his obli-
gations for one month and his depleted retirement.” We disagree.

Plaintiff contends the amount he had in his checking account at
the time of entry of the remand order, $7,425.94, was insufficient to
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pay Defendant’s attorney’s fees, and that “Plaintiff still owed taxes on
the withdrawals made in 2016” from his retirement accounts, though
Plaintiff does not indicate the amount of his tax liability. Plaintiff
includes no citations to authority in support of his argument and it is not
the duty of this Court to search for such authority. Sanchez, __ N.C. App.
at __, 791 S.E.2d at 245-46.

Further, in the remand order the trial court found the following facts
regarding Plaintiff’s assets that could be used to pay attorney’s fees:
Plaintiff (1) had at least two IRA accounts that, combined, contained
$68,458.87 on 31 March 2016; (2) withdrew $25,000.00 “from his retire-
ment” in early April 2016 “to pay taxes and his attorney fees[;]” (3) “[a]s
of 4/27/2016 [P]laintiff had a vested balance in his 401K with his current
employer in the sum of $8687.29[;]” (4) had approximately $7,725.94 in
checking and savings accounts in late April 2016, during the prior year
Plaintiff maintained an average monthly amount of $14,528.00 in these
accounts — with a high of $19,205.15 in December 2015, and the April
2016 amount of $7,725.94 representing the lowest cash balance for the
prior year period; (5) “engaged in a complicated lease to own arrange-
ment with respect to his home [“the home”] in which [Plaintiff] was able
to divest large sums of retirement savings and place any interest in the
property obtained in the name of another[:]” specifically, Plaintiff and
his current wife, respectively, contributed $70,000.00 and $35,000.00
toward the purchase of the home on 18 December 2014, Plaintiff’s then
employer, Frontline, financed the purchase of the home, and the home
was titled in the name of Frontline, the “contract price was $290,161.00
plus $35,798.18 settlement charges to the borrower which primarily
consisted of a pool to be built after the closing[,]” Plaintiff and his wife
executed “a Lease Agreement with option to purchase” with Frontline,
and Plaintiff and his wife “executed a promissory note to [Frontline]
in the principal sum of $321,932.64 on 12/18/2014[;]” (6) “has retained
significant assets in the form of retirement savings which will make it
difficult for [D]efendant to collect a money judgment[;]” (7) and “[i]n
light of [P]laintiff’s maintenance of a large checking account balance he
has the ability to comply with an order for the payment of [D]efendant’s
attorney’s fees.”

We hold that the remand order contains sufficient findings of fact to
support the order of specific performance of Defendant’s attorney’s fees
in the amount of $10,905.00. This argument is without merit.

F. Motions to Reopen Case and for Relief from Order

[6] Plaintiff argues the trial court abused its discretion by denying his
motion to reopen the case in light of relevant new evidence, and by
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denying his Rule 60(b) motion for relief from the 14 June 2016 order. We
hold the trial court did not abuse its discretion.

The trial court’s ruling on Plaintiff’s motion to reopen can only be
overturned upon a clear abuse of discretion. Maness v. Bullins, 33 N.C.
App. 208, 211, 234 S.E.2d 465, 468 (1977). The same is true concerning
the trial court’s denial of Plaintiff’s Rule 60(b) motion for relief. Wallis
v. Cambron, 194 N.C. App. 190, 194, 670 S.E.2d 239, 242 (2008) (citations
omitted) (“atrial court’s decision to grant or deny relief pursuant to Rule
60(b) will not be overturned absent an abuse of discretion”).

Plaintiff filed a motion on 26 May 2016 to reopen the case follow-
ing the 10 and 11 May 2016 hearing on remand. In Plaintiff’s motion,
he argued:

2. The hearing of this action began on May 10, 2016
and testimony concluded on May 11, 2016, with both
parties resting.

3. [] Plaintiff at the time of the hearing was employed
with [Frontline] as Vice President of Sales earning
$135,000 annually.

4. That on May 23, 2016 Plaintiff’s employment with
[Frontline] ended; and that as of the filing of this motion
Plaintiff is unemployed.

5. The [trial court] has not yet entered a ruling upon the
matters and issues before [it].

6. The hearing of this additional testimony would
not in any way prejudice [] Defendant’s contentions in
this action.

7. That Plaintiff through this motion attempts to make
[] Defendant and the [trial court] aware of his substantial
change in circumstances.

As noted in Plaintiff’s motion, at the time Plaintiff filed his motion the
trial court had not yet entered its order on remand in the matter, which
it first entered on 14 June 2016.7

Plaintiff filed a motion for relief from the 14 June 2016 order on
20 June 2016, arguing that “the filing of Plaintiff’s motion to allow

7. The trial court then entered an amended order on remand 13 July 2016, nunc pro
tunc 14 June 2016.
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additional testimony regarding termination of employment prior to the
entry of the [14 June 2016] order in this matter and [] Plaintiff’s loss of
employment since the trial in this matter justify relief from the order
entered June 14, 2016 pursuant to Rule 60(b)(6).” The trial court did
not hear Plaintiff’s motion to reopen until 11 July 2016, nearly a month
after entering the remand order, and it denied Plaintiff’s motion by order
entered 13 July 2016. The trial court simultaneously heard Plaintiff’s
motion for relief from the 14 June 2016 order on 11 July 2016 and denied
it in its 13 July 2016 order.

In its 13 July 2016 order, the trial court noted this Court’s language
from Lasecki I regarding the trial court’s denial of Plaintiff’s 23 July
2014 motion to reopen following the July 2014 hearing. In Lasecki I, this
Court stated:

We also note that on or about 21 July 2014, only three days
after the close of the 17 and 18 July 2014 hearing, Frontline
extended an offer to [P]laintiff to work as a salesman in
Arizona, and [P]laintiff immediately accepted. The sal-
ary in Frontline’s offer was one percent of all of [P]lain-
tiff’s sales, with a yearly guaranteed draw of $110,000.00.
The trial court had taken the case under advisement at
the close of the hearing on 18 July 2014 and had not yet
announced a ruling. On 23 July 2014, [P]laintiff moved to
reopen the case to allow testimony regarding this new
employment and income, and although the trial court
had still not entered an order, on 14 August 2014, the trial
court denied plaintiff’s motion. On 28 August 2014, the
trial court entered the order which is on appeal, and on
3 September 2014, [P]laintiff moved for a new trial, again
seeking to present evidence of [P]laintiff’s actual income
in his new job; the trial court denied this motion as well.
Although [P]laintiff did not appeal from the orders on the
post-trial motions and has not challenged them on appeal,
we cannot help but note that if the trial court had allowed
the evidence of [P]laintiff’s actual income in his new job to
be presented and considered, most of the issues addressed
by this appeal would have been eliminated and there would
have been no need for remand on those issues. Plaintiff
accepted the new job only days after the hearing and even
before the trial court had announced its rulings, and with
newly available income information, the order could have
been based upon [P]laintiff’s actual income. We would also
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imagine that [P]laintiff’s move to Arizona to begin the new
employment would affect his visitation schedule with the
children and travel costs associated with visitation, which
are additional factors the trial court may need to consider
when addressing the child support issue.

Lasecki I, __ N.C. App. at __, 786 S.E.2d at 300.

The trial court explained in its 13 July 2016 order its decision to
deny Plaintiff’s motions in part as follows:

22. On the date the [trial] court filed its order pursuant to
the hearings on 5/10/16 and 5/11/16, the [trial] court was
aware of the pleadings in the file at the time the order
was filed. By filing the order, the [trial] court did not
intend to deprive “[P]laintiff of the opportunity to have a
meaningful hearing on his pending motion to reopen” as
alleged in [Plaintiff’s] motion for relief. The [trial] court
merely intended to attempt to continue to comply with its
obligation under the code of judicial conduct to dispose
promptly of the business of the court.

23. Herein, the [trial] court will consider [P]laintiff’s
motions separately and in the sequence in which they
were filed now that [P]laintiff has had the opportunity to
present evidence upon his motions and to argue them.
This court will consider [P]laintiff’s first motion without
regard to the filing of the 6/14/2016 order.

25. On July 7, 2016 [P]laintiff filed an affidavit with the
[trial] court indicating that his only source of income was
from his current employer as an Uber Driver from which
he had earned just over $2,500.00 in 43 days. Counsel for
[D]efendant objected to the [trial] court considering the
affidavit for the reason that she was unable to cross exam-
ine [P]laintiff regarding his assertions. Plaintiff’s asser-
tions are not particularly detailed indicating only that
his unemployment has ended, been lost, or terminated
without stating in his pleadings particular reasons for his
alleged change in circumstances. The [trial] court will
give this affidavit the same weight as [P]laintiff’s verified
motion to re-open the case. The [trial] court will consider
it only as an assertion by [P]laintiff as grounds upon which
he is making an application for relief.
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26. For more than 200 years the North Carolina Supreme
Court has indicated that allowing additional evidence
after closing arguments is within the discretion of the
trial court. The Supreme Court notes that it is a departure
from the normal rules of procedure which ought not be
done except for good reasons shown to the [trial] court.
[Citations omitted].

27. In exercising its discretion in considering [P]laintiff’s
motion to reopen the case to allow additional testimony,
this court has weighed several factors. Allowing [P]lain-
tiff’s motion may allow the [trial] court to fashion an order
based upon facts existing at a time nearer to the filing
of the written order; however, in light of the work load of
the Civil District Court in Iredell County, it would be dif-
ficult for a trial judge to be able to digest the testimony and
exhibits regularly presented by these parties; decide the
complicated issues raised by the pleadings considering
the guidelines, statutory mandates, and case law presump-
tions; and dictate a decision in less time that [P]laintiff has
twice asserted a desire to reopen his evidence: 5 days after
a two day trial in 2014 and 14 days after a two day trial
in 2016.8 This court appreciates the Court of Appeals of
North Carolina noting in this very case that if the [trial]
court had allowed a similar motion of [P]laintiff in 2014
that most of the issues addressed in his prior appeal would
have been eliminated. However, the current motion is not
an invitation to avoid legal error in imputing income when
actual income is available, but rather a request that the
[trial] court consider assertions regarding actual income
at a time 14 days after the close of the evidence and argu-
ments rather than the evidence of actual income offered
during the two day trial in which the parties indicated
that they were ready to proceed and presented evidence
and critically questioned the evidence of the other party.

8. Although the meaning of this sentence is not entirely clear, we understand it to
mean either that it would have been difficult for the trial court to have entered its orders
prior to the dates upon which Plaintiff filed his 2014 and 2016 motions to reopen the case,
or simply that allowing Plaintiff’s motions to reopen the case would have caused delay
more detrimental to the efficiency of the judicial process than denial of these motions in
fact caused. We appreciate the need for maximum efficiency at the trial court level, but
stress that ultimately it is the efficiency of the entire process that should be paramount.
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Plaintiff’s motion is not a request to produce evidence that
actually existed at the time of the hearing which [P]lain-
tiff merely wishes to introduce to correct some technical
defect in his case; but it is a request to introduce additional
evidence which could substantially change the complex-
ion of the case which did not even exist until 12 days after
the conclusion of a trial. The general rules used in trials
have been developed to secure fairness, eliminate unjus-
tifiable expense and delay, and to seek the truth. These
purposes can be found in N.C.G.S. § 8C-[1, Rule] 102(a),?
Rule 1 of the General Rules of Practice for the Superior
and District Courts, and the 1813 decision of the North
Carolina Supreme Court cited above.1? Although denying
[P)laintiff’s motion may trigger an appeal, or motions to
modify, or actions to enforce an order entered without the
benefit of [P]laintiff’'s new evidence; the granting of his
motion will certainly create expense for the parties and
delay in the resolution of the issues before the [trial] court.
Furthermore, additional hearings would not guarantee
that the trial court would reach a better decision or that
the party perceiving defeat would not seek the remedy of
an appeal. After considering carefully [P]laintiff’s motion
the [trial] court fails to find good cause to allow additional
evidence to be presented after both parties have rested
and argued their cases.

28. The [trial] court now considers [P]laintiff’s motion
for relief from the [trial] court’s judgment. . . . . Plaintiff’s
counsel has indicated that a ruling in favor of [P]laintiff
may avert an appeal. Appeals delay the prompt determina-
tion of the business before the courts, are costly to the liti-
gants, and place at risk the finality of judgments. Plaintiff’s
counsel also asserts that denying his motion will place an
inappropriate impediment on his right to appeal by forcing
him to choose between appealing or avoiding an appeal in

9. It is unclear that denial of Plaintiff’s motions to reopen in the present case have
served “to secure fairness in administration, elimination of unjustifiable expense and
delay, and promotion of growth and development of the law of evidence to the end that
the truth may be ascertained and proceedings justly determined.” N.C. Gen. Stat. 8C-1,
102(a) (2017).

10. Par. v. Fite, 6 N.C. 258, 259 (1813).
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hopes of winning a motion to modify the judgment based
upon a change in circumstances. [This] court puts little
weight on this assertion. Legal decisions are often based
upon complicated analysis of risk and return. Although
the failure of a court to exercise a discretionary equitable
power of relief may complicate the future decisions of a
litigant, that complication is not improper or inappropri-
ate. Plaintiff also argues that allowing his motion may
avoid future hearings regarding the collection of the sums
mandated by the 6/14/2016 order. Facts and circumstances
may or may not align to prove his assertion. On the other
hand allowing [P]laintiff’s motion will interfere with the
finality of the trial court’s judgment and cause certain and
immediate hardship to [D]efendant. She will have to con-
tinue to retain counsel and prepare for and participate
in yet another session in a trial on the merits regarding
claims filed nearly three years ago.

The trial court then concluded that Plaintiff “failed to show good cause
to allow his motion to re-open the case[,]” and “failed to show extraor-
dinary circumstances and failed to show that justice demands that relief
be granted pursuant to N.C.G.S. § 1A-1, Rule 60, and his motion [for
relief from the 14 June 2016 order] should be denied.”

We recognize the difficulties inherent in cases such as the pres-
ent case, in which a substantial change in circumstances may occur
at any time. However, “we cannot help but note that if the trial court
had allowed the evidence of [P]laintiff’s actual income in his new job
to be presented and considered, [many] of the issues addressed by this
appeal” might have become moot. Lasecki I, __ N.C. App. at __, 786
S.E.2d at 300. At a minimum, this Court would not have been required
to go through the process of deciding issues based upon relevant facts
that were no longer accurate at the time notice of appeal was filed. We
agree with the trial court that “[a]llowing [P]laintiff’s motion may [have]
allow[ed] the [trial] court to fashion an order based upon facts existing
at a time nearer to the filing of the written order[,]” and add that by so
doing, the trial court’s order would have more likely reflected the cur-
rent financial situation of the parties, and our opinion would more likely
address issues and facts that had not lost much of their relevance.

Nonetheless, the trial court discussed its decision to deny
Plaintiff’s motions in some detail. In particular, the trial court found
that Plaintiff’s affidavit in support of his motion to reopen provided
scant information concerning the conditions surrounding Plaintiff’s loss
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of employment and, therefore, the trial court was not provided with
information relevant to its discretionary decision. In light of the great
discretion afforded the trial court in deciding whether to reopen the
evidence in a case, Plaintiff’s minimal effort in providing information
relevant to the trial court’s decision, and the trial court’s thorough expla-
nation of its decision, we cannot find that the decision to deny Plaintiff’s
motion to reopen the case was “ ‘manifestly unsupported by reason
and so arbitrary that [it] could not have been the result of a reasoned
decision.” ” Maldjian v. Bloomquist, __ N.C. App. __, __, 782 S.E.2d 80,
83-84 (2016) (citations omitted). With regard to the trial court’s denial
of Plaintiff’s Rule 60(b) motion, we similarly hold that Plaintiff has failed
to meet his burden of showing the trial court abused its discretion. In re
L.C., 174 N.C. App. 622, 623, 621 S.E.2d 208, 209 (2005).

AFFIRMED.
Judges TYSON and INMAN concur.

LITTLE RIVER, LLC, PETITIONER
V.
LEE COUNTY, NORTH CAROLINA, RESPONDENT
AND

CAROLINA TRACE ASSOCIATION, INC.; SOUTH LANDING PROPERTY OWNERS

ASSOCIATION, INC.; VILLAGE AT THE TRACE PROPERTY OWNERS ASSOCIATION;
SEDGEMOOR PROPERTY OWNERS ASSOCIATION; ESCALANTE CAROLINA
TRACE, LLC; SANDRA WARD; TERRY WARD; LAURA RIDDLE; BOBBY RIDDLE, JR.;
DANIEL STANLEY; KAY COLES; FRED BERMAN; C. DAVID TURNER; JOHN BECK,;
LYONA BECK; GERALD MERRITT; CHERYL MERRITT; KERMIT KEETER; LOUANE
KEETER; ALFRED RUSHATZ; SHARWYNNE BLATTERMAN; BARRY MARKOWITZ;
MIRIAM MARKOWITZ; TERRI DUSSAULT; axo HOMER TODD SPOFFORD,
NEIGHBOR-RESPONDENTS.

No. COA17-461
Filed 19 December 2017

1. Jurisdiction—standing—quasi-judicial board meeting—uni-
fied development ordinance—public hearing

Respondent intervenors who opposed a rock quarry had stand-

ing to participate in a quasi-judicial Board of Adjustment meeting

to consider petitioner company’s application for a special use per-

mit to establish a rock quarry where a county’s unified develop-

ment ordinance provided that any person or persons may appear
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at a public hearing and submit evidence, either individually or
as a representative.

2. Zoning—special use permit—rock quarry—prima facie
showing—public health or safety—specification and condi-
tions—impact on adjoining property values—harmony with
adjoining properties

The trial court erred in a zoning case by concluding that peti-
tioner company failed to make a prima facie showing of entitlement
to a special use permit (SUP) for operation of a rock quarry where
the proposed quarry would be established on a parcel already zoned
and permitted for this use and would not have a material adverse
impact on public health or safety, met all required specifications and
conditions, expert testimony showed no impact on the adjoining or
abutting property values, and the adjoining or abutting property
owners were in favor of issuing the SUP for the quarry and testified
to it being in harmony with their adjoining properties and surround-
ing areas.

3. Zoning—special use permit—rock quarry—arbitrary and
capricious denial—no rebuttal of prima facie case

A county Board of Adjustment’s decision in a zoning case to
deny petitioner company’s application for a special use permit
to operate a rock quarry was arbitrary and capricious where there
was no competent, material, and substantial evidence to counter or
rebut petitioner’s prima facie case or to support the Board’s denial.

4. Constitutional Law—due process—quasi-judicial hearing—
agreed-upon procedures
Petitioner company was not denied due process in quasi-judicial
hearings before a county Board of Adjustment in a zoning case, con-
sidering a special use permit to operate a rock quarry, where every
party was represented by counsel who all agreed upon the proce-
dures to be followed.

Appeal by petitioner from order entered 12 December 2016 by Judge
John W. Smith in Lee County Superior Court. Heard in the Court of
Appeals 1 November 2017.

Smith Moore Leatherwood LLP, by Karen M. Kemerait and M.
Gray Styers, Jr., for petitioner-appellant.

Yarborough, Winters & Newille, PA., by Garris Neil Yarborough,
and Lee County Attorney Whitney Parrish, for respondent-appellee.
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Womble Carlyle Sandridge & Rice, LLP, by Michael C. Thelen, for
intervenor-respondent-appellees.

TYSON, Judge.

Little River, LLC (“Petitioner”) appeals from an order affirming
the decision of the Lee County Board of Adjustment (the “Board”) to
deny Petitioner’s application for a special use permit. We affirm in part,
reverse in part, and remand.

1. Background

On 9 September 2015, Petitioner submitted its second application
to the Lee County Planning and Community Development Department
(the “Department”) for a Special Use Permit (“SUP”) to establish an
aggregate rock quarry to be located at 5500 NC Highway 87, Sanford,
North Carolina, on a proposed 48 acre portion of a 377 acre parcel. The
property is predominately zoned Residential Agricultural (“RA”), with
two Rural Residential (“RR”) zoned parcels adjoining NC Highway 87.
Quarries are a permitted use of right in the zoning districts under Article
4 of the Sanford-Broadway-Lee County Unified Development Ordinance
(“UDQO”), subject to a SUP.

The Department forwarded the application to the Board, which held
public, quasi-judicial hearings during five nights over the course of a six-
month period. All participants, including the Board, were represented
by counsel. Special counsel for the Board, attorneys for Petitioner, and
the attorney for Intervenor-Respondent Carolina Trace Association, Inc.
(“CTA”) all agreed upon procedures to ensure both fairness and expedi-
ency throughout the hearing. Petitioner and CTA presented evidence at
the hearing.

At the close of all evidence, the Board denied Petitioner’s applica-
tion based upon fifteen findings of fact, leading to the following four
conclusions of law:

1. The applicant failed to demonstrate that the use will
not materially endanger the public health or safety if
located where proposed and developed according to the
plan as submitted and approved.

2. The applicant failed to demonstrate that the use met all
required conditions and specifications.
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3. The applicant failed to demonstrate that the use would
not substantially injure the value of adjoining or abutting
property or that the use is a public necessity.

4. The applicant failed to demonstrate that the location
and character of the use, if developed according to the plan
submitted and approved, would be in harmony with the
area which it is located and in general conformity with all
adopted land use plans.

Petitioner sought certiorari review of the Board’s decision in
the superior court. CTA and other interested parties (collectively
“Respondent-Intervenors”) moved to intervene. Petitioner consented
to their intervention. After the hearing, in an order dated 12 December
2016, the superior court affirmed the Board’s denial of the SUP, and con-
cluded that for the Petitioner’s purported errors of law:

10. Applying de novo review, the Court finds and concludes
that the Lee County Board of Adjustments did not commit
legal error, in that:

a. It is not necessary that Neighbor-Respondent
Carolina Trace Association, Inc. demonstrates legal stand-
ing to participate in the quasi-judicial proceedings to
appear before the Lee County Board of Adjustments. . ..

g. The Lee County Board of Adjustments has the dis-
cretion to determine Petitioner did not establish a prima
facie case . ... and ... has the discretion to require assur-
ances regarding health, safety, and environmental risks . . ..

The superior court then applied a “whole record review,” and found
and concluded: (1) there was “competent, material, and substantial
evidence” to support all the findings by the Board; (2) “each and every
finding of fact . . . support the Board’s conclusions of law; “[nJone of
the findings of fact . . . is either arbitrary or capricious”; and, (3) “[a]ll
of the Board’s conclusions of law support the Board’s decision to
deny Petitioner Little River, LLC’s application for a special use permit|[.]”
Petitioner appeals.

II. Jurisdiction

Jurisdiction lies in this Court from an appeal of right from a final
judgment of the superior court. N.C. Gen. Stat. § 7A-27(b) (2015).
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III. Issues

Petitioner argues: (1) the opponents of the quarry did not have
standing in the quasi-judicial proceeding; (2) no competent, substantial,
and material evidence supports the Board’s denial of its SUP, presum-
ing Petitioner established a prima facie case; (3) the Board’s denial of
the SUP was arbitrary and capricious; and, (4) its due process rights
were violated. Respondent objects to Petitioner’s issues on appeal, and
asserts the only issue before this Court is whether the superior court
properly exercised its scope of review of the Board’s decision.

IV. Standard of Review

“A legislative body such as the Board, when granting or denying a
[special] use permit, sits as a quasi-judicial body.” Sun Suites Holdings,
LLC v. Bd. of Alderman of Town of Garner, 139 N.C. App. 269, 271, 533
S.E.2d 525, 527, disc. review denied, 353 N.C. 280, 546 S.E.2d 397 (2000).

“The Board’s decisions ‘shall be subject to review of the superior
court in the nature of certiorari.” ” Dellinger v. Lincoln Cty., __ N.C. App.
_,_, 789 S.E.2d 21, 26, disc. review denied, 369 N.C. 190, 794 S.E.2d
324 (2016) (quoting N.C. Gen. Stat. § 160A-381(c) (2015)). “In review-
ing the Commissioners’ decision, the superior court sits as an appellate
court, and not as a trier of facts.” Innovative 55, LLC v. Robeson Cty.,
__N.C. App. _, _, 801 S.E.2d 671, 675 (2017) (citation and quotation
marks omitted). Under the scope of its review, a superior court must
only determine whether:

1) the [b]oard committed any errors in law; 2) the [b]oard
followed lawful procedure; 3) the petitioner was afforded
appropriate due process; 4) the [b]Joard’s decision was
supported by competent evidence in the whole record;
and 5) [whether] the [b]oard’s decision was arbitrary
and capricious.

Overton v. Camden Cty., 1565 N.C. App. 391, 393, 574 S.E.2d 157,
159 (2002) (alterations in original) (quoting Capital Outdoor, Inc.
v. Guilford Cty. Bd. of Adjustment, 152 N.C. App. 474, 475, 567 S.E.2d
440, 441 (2002) (citation omitted)).

The standard of review of the superior court depends upon the
purported error. Morris Commcns. Corp. v. Bd. of Adjustment of
Gastonia, 159 N.C. App. 598, 600, 583 S.E.2d 419, 421 (2003). Petitioner
raises several issues, which require both de novo and whole record
review. “When a party alleges the Board of Commissioners’ decision
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was based upon an error of law, both the superior court, sitting as an
appellate court, and this Court reviews the matter de novo, considering
the matter anew.” Dellinger, ___ N.C. App. at ___,789 S.E.2d at 26 (cita-
tion omitted). “When the petitioner questions (1) whether the agency’s
decision was supported by the evidence or (2) whether the decision was
arbitrary or capricious, then the reviewing court must apply the whole
record test.” ACT-UP Triangle v. Comm’n for Health Servs. of the State
of N.C., 345 N.C. 699, 706, 483 S.E.2d 388, 392 (1997) (citation and quota-
tion marks omitted). “The whole record test requires that the [superior]
court examine all competent evidence to determine whether the deci-
sion was supported by substantial evidence.” Morris Commc’ns., 159
N.C. App. at 600, 583 S.E.2d at 421.

“Where a party appeals the superior court’s order to this Court, we
review the order to (1) determine whether the superior court exercised
the appropriate scope of review and, if appropriate, (2) decide whether
the court did so properly. Davidson Cty. Broad. Co. v. Iredell Cty., ____
N.C. App. __, __ , 790 S.E.2d 663, 666 (2016) (citations and quotation
marks omitted), disc. review denied, ___ N.C.___ 797 S.E.2d 13 (2017).

V. Analysis
A. Standing

[1] Petitioner argues Respondent-Intervenors did not have standing to
participate in the quasi-judicial Board of Adjustment meeting. Petitioner
asserts our decision in Cherry v. Wiesner, __ N.C. App. __, 781 S.E.2d
871 (2016), controls this issue in its favor. We disagree.

“Standing is a necessary prerequisite to a court’s proper exercise
of subject matter jurisdiction, and is a question of law which this Court
reviews de novo.” Smith v. Forsyth Cty. Bd. of Adjustment, 186 N.C.
App. 651, 653, 662 S.E.2d 355, 357 (2007) (citations, quotation marks,
and brackets omitted). For zoning and land use decisions being made
before a Board of Adjustment, “[t]he ordinance may provide that the
board of adjustment may hear and decide special and conditional use
permits in accordance with standards and procedures specified in the
ordinance.” N.C. Gen. Stat. § 160A-388(c) (2015).

In this case, section 3.1.5.3.3 of the UDO provides: “[a]ny person
or persons may appear at a public hearing and submit evidence, either
individually or as a representative.” Petitioner applied for and appeared
before the Board seeking a SUP to open and operate a quarry. As a quasi-
judicial public hearing under the UDO, any member of the public was
able to appear and present evidence, as Respondent-Intervenors did.
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Unlike in Cherry, where the neighbor appealed the Board’s decision
allowing the applicants’ design plans, Petitioner appealed the Board’s
decision denying its SUP. See Cherry, _ N.C. App. at __, 781 S.E.2d at
874. Only petitioners with standing may appeal a quasi-judicial deci-
sion to the superior court in the nature of certiorari. N.C. Gen. Stat.
§ 160A-393(d). Any person with “an ownership interest in the property
that is the subject of the decision being appealed” has such standing. Id.

Petitioner co-operatively worked to allow Respondent’s coun-
sel to help determine the procedures before the Board and expressly
consented to Respondent-Intervenors’ motion to intervene before the
superior court. Any purported challenge to the standing of Respondent-
Intervenors is without merit. That portion of the superior court’s order
is affirmed.

B. Little River’s Prima Facie Showing

[2] Petitioner argues the Board failed to follow the appropriate proce-
dure and did not first determine whether or not the Petitioner’s evidence
and testimony had made a prima facie showing of entitlement to a SUP.
This threshold determination should be based upon the Petitioner’s
competent, material, and substantial evidence, or lack thereof. We hold
Petitioner met its burden of producing a prima facie showing,.

Petitioner is not seeking a rezoning, only a SUP to conduct a use
expressly permitted in these zoning districts. “A conditional use permit
is one issued for a use which the ordinance expressly permits in a desig-
nated zone upon proof that certain facts and conditions detailed in the
ordinance exist.” Woodhouse v. Bd. of Comm’rs of the Town of Nags
Head, 299 N.C. 211, 215, 261 S.E.2d 882, 886 (1980) (citation and quota-
tion marks omitted). “When an applicant for a conditional use permit
produces competent, material, and substantial evidence of compliance
with all ordinance requirements, the applicant has made a prima facie
showing of entitlement to a permit.” Howard v. City of Kinston, 148
N.C. App. 238, 246, 558 S.E.2d 221, 227 (2002) (citation and quotation
marks omitted). A petitioner’s burden to establish a prima facie show-
ing is one “of production, and not a burden of proof.” Innovative 55, __
N.C. App. at __, 801 S.E.2d at 676. Otherwise, “[t]o hold that an applicant
must first anticipate and then prove or disprove each and every general
consideration would impose an intolerable, if not impossible, burden on
an applicant for a conditional use permit. An applicant need not negate
every possible objection to the proposed use.” Woodhouse, 299 N.C. at
219, 261 S.E.2d at 887-88 (citation and quotation marks omitted).
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The property in question is zoned RR and RA. Article 4 of the UDO spe-
cifically allows quarries on property zoned RR and RA as a permitted use,
subject to a special use permit and additional development regulations.

According to section 3.5.3 of the UDO, a SUP shall be granted if the
applicant proves:

[1] The use will not materially endanger the public health
or safety if located where proposed and developed accord-
ing to the plan as submitted and approved,

[2] Theusemeetsallrequired conditions and specifications,

[3] The use will not substantially injure the value of adjoin-
ing or abutting property, or that the use is a public neces-
sity, and

[4] The location and character of the use, if developed
according to the plan submitted and approved, will be in
harmony with the area in which it is located and in general
conformity with all adopted land use plans.

1. Public Health and Safety

Petitioner presented competent, substantial, and material evidence
to show the proposed quarry is located in a zoning district where it is
permitted and will not “materially endanger the public health or safety.”
Petitioner’s evidence tends to show the proposed quarry will be subject
to extensive regulation from state and federal agencies, including sev-
eral subsets of the North Carolina Department of Environmental Quality
(“NC DEQ"), the United States Mine Safety Health Administration, and
the Bureau of Alcohol, Tobacco, Firearms and Explosives. Any blasting
that occurs is strictly regulated and will be closely monitored and regu-
lated to ensure no adverse effects due to ground vibrations will occur.
Further, Petitioner’s application included conditions restricting the
peak particle velocity to below regulatory standards and restricting
blasting to between 9:00 a.m. and 5:00 p.m. In North Carolina, blasting is
an ultra-hazardous activity and Petitioner will be held strictly liable for
any adverse consequences. Kinsey v. Spann, 139 N.C. App. 370, 374, 533
S.E.2d 487, 491 (2000).

Petitioner presented competent evidence of minimal off-site
noise, producing no impact on public health and safety due to sound.
The proposed quarry will be subject to stricter air quality standards
than other existing quarries in the county, due to the applicability of
the Clean Air Act. Further, Petitioner presented competent evidence
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of dust suppression at the stages of processing, storing, and loading
the aggregate.

Petitioner’s evidence also tends to show the quarry’s use of water
will be heavily regulated by state agencies, ensuring no adverse impact
to health or safety regarding ground or surface water. Petitioner’s evi-
dence also tends to show the majority of water usage will be maintained
through rainwater, with some withdrawal of ground wate